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EXTENDING EXEMPTION FROM REGULATION TO 
AGRICULTURAL PRODUCTS SHIPPED BY AIR 


WEDNESDAY, APRIL 7, 1954 


Houser or REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, DG 

‘The committee met. pursuant to « il. at 10 a. m.. in room 1334, New 
House Office Building. Hon. Charles A. Wolverton (chairman) pre 
siding. 

The Cratrman. The committee will come to order. 

The hearing this morning is on H. R. 6310 and has been called at 
the request of our colleague, Mr. Younger of California, who brought 
to the attention of the Chair the important matter that is pending 
with respect to this question which will be gone into this morning. 

I want to say to those who are here from California this morning, 
who are interested in this matter of legislation that has been sug 


vested by Mr. Younger, that this committee has a very high regard 
for Mr. Younge1 He has rendered very splendid service as a mem 


ber of the committee. We feel that you folks should be highly hon- 
ored in hay Ing him as a representative on this committe, because it 
dloes not usualky go to an individual who is so new in the Congress. 
The fact that he has been selected to be a member of this committee is 
al mdi ation of his worthiness al d his recognition by the nanage 
ment of the House, and we have found that they have not been mis 
taken in their judgment with respect to him. 

He has rendered very splendid, faithful, conscientious and able 
service on this committe. 

Mr. Derountan. Mr. Chairman. 

The Cuairman. Mr. Derounian. 

Mr. Derountan. Mr. Chairman, as one of the few freshmen on the 
committee, I wish to join in the chairman’s statement about Mr. 
Younger. 

Mr. Penny. Mr. Chairman. 

The Cuatrrman. Mr. Pelly. 

Mr. Petty. I think that the State of Washington claims originally 
the distinguished Member from California, Mr. Younger and, there 
fore, we take pride in the fact that he originally came from Seattle. 

The CuarrmmMan. You donot mean it. 

Mr. Petty. We do not admire his taste, having left Seattle to go to 
California, but nevertheless we are proud of the fact that he is here. 

The CuatrrmMan. I do not wonder that Washington wants to claim 
that he is originally from their State. We are certainly agreed that 
what was your loss has been California’s gain. 

Mr. Priest. Mr. Chairman. 
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The CHairnmMan. Mr. Priest. 

Mr. Priest. If the Chairman will yield, certainly the minority 
should have one word here in reco nition of our apprec It ition for Mr. 
Younger’s services on the committee, and the fact that he is a mem- 
ber of the committe. 

Mr. Youneer. Thank you, gentlemen. 

The CuatrMan. We have under consideration this morning H. R. 
6510, a bill to amend the Civil Aeronautics Act of 1938 to exempt 
operations 1n the transportation of livestock, fish and agricultural, 


floricultural and horticultural commodities from the act and from 
regulations by the Civil nena s Board thereunder. 
he present law grants specific authorization to the Civil Aero 


nautics Board to exempt all freight forwarders from numerous sec 
tions of the Civil Aeronautics Act, including the section requiring 
certificate of public convenience and necessity as a prerequisite to 
engaging In air transportation. I understand that the Civil Aero 
nautics Board is presently engaged in an extensive investigation 
aes oned to determine the future course of alrtreight forwarder 
reculat on. However. in the meantime, a group composed ot Cali 
fornia flower growers were ordered to cease and desist from opera- 
tions as indirect air carriers unless proper authority from the Board 
is obtained and they comply with the requirements imposed upon air- 
freight forwarders. The decision and order of the Board has been 
appealed and is now awaiting argument before the circult court of 
ippeals at San KF) LHCcIsco, This bill is designed to provide for a 
pecific exemption for the transportation of livestock, fish, and agri- 
cultural, flonicultural., and horticultural] commodities from the act 
and from regulation by the Civil Aeronautics Board thereunder. 
(H. R. 6310. above referred to and reports thereon, are as follows:) 


H.R Oo. 8 ( e. Isat ae 
A BILL To amend the Civil Aeronautics Act of 1938 to exempt operations in the trans 
rrtation of livestock, fish n¢ ricultural, floriculturs nd horticultural commodities 

ol the Act and from regulation by the Civil Aeronautics Board thereunder 


Be it enacted by the Scnate and House of Representatives of the United States 





of America in Congress ass bled, That section 416 (bh) of the Civil Aeronautics 
Act of 1938 is amended adding at the end thereof the following new 
paragraph 

“(3) Neither this title, 1 any rule, regulation, term, condition, or limitation 


prescribed under this title, shall apply to any person who engages indirectly in 
air transportation of property consisting of livestock, fish (including shellfish), 
or agricultural, floricultural, or horticultural commodities (not including manu- 
factured products thereof nd who, in the ordinary and usual course of his 
undertaking, (1) assembles and consolidates or provides for assembling and 
consolidating shipments of such property, and performs or provides for the 
performance of break-bulk and distributing operations with respect to such 
consolidated shipments, and (2) assumes responsibility for the transportation 
of such property from point of receipt to point of destination, and (38) utilizes 
for the whole or any part of the transportation of such shipments, the services 
of a direct air carrier, if such person does not otherwise engage in air 


transportation.” 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., April 5, 1954 
Hon. CHARLES A, WoLVERTON 
Chairman, Committee on Interstate and Foreign Commerce, 


f > 
House Tf Representatives 


Dear Mr. Wotverton: On July 16, 1953, you submitted to the Department for 
comment H. R. 6310, a bill 


to amend the Civil Aeronautics Act of 1988 so as to 
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exempt persons engaged in the indirect air transportation of livestock, fish (in 
cluding shellfish ), or agricultural, floricultural, or horticultural commodities 
(not including manufactured products thereof) from regulation under part IV 
of said act. 

Apparently the purpose of the bill is to ¢ xtend to the transportation of agri 
cultural commodities by air the same exemption from regulation as is provided 
by section 203 (b) (6) of the Interstate Commerce Act when these commodities 
are transported by motortruck. However, we do not believe the bill would 
achieve this purpose. 

Section 203 (b) (6) provides an exemption of vehicles used in transporting 
agricultural commodities and does not provide an exemption for the person 
engaging in such transportation 

The persous who would he exempted by the bill utilize the services of a cer 
tificated air carrier which is subject to regulation under the Civil Aeronautics 
Act, whereas the transportation of agricultural commodities via exempt motor 
truck entails no use of certificated carriers 

The position of those who would be exempted by the bill is more comparable 
to that of those persons whose services are exempted from regulation under 
part IV of the Interstate Commerce Act by sections 402 (8) (b) and 402 (8) (e) 
of that act than it is to the position of the persons whose vehicles are exempted 
by section 208 (b) (6) of the Interstate Commerce Act 

The Department would favor the exemption from regulation of cooperative 
associations as defined in the Agricultural Marketing Act of 1929, or federations 
of such cooperative associations, and the exemption of groups or associations of 
shippers who consolidate agricultural commodities on a nonprofit basis for the 
purpose of securing volume rates. These exemptions would be similar to those 
provided in section 402 (8) (b) and 402 (8) (c) of part IV of the Interstate 
Commerce Act 

The Department recommends that H. R. 6310 be not passed in its present form 

The Bureau of the Budget advises that, from the standpoint of the program 
of the President, there is no objection to the submission of this report 

Sincerely yours, 
True D. Morse, 


icting Secretar) 


Tre SECRETARY OF COMME! 
Washington, ipril 


ICE, 
5, 1954 
Hon. CHARLES A. WOLVERTON, 

Chairman, Committee on Interstate nd Foreion Commerce, 


House of Representatives, Washington, D.C 


Dear Mr. CHAIRMAN: This letter is in reply te your request of July 16, 1953, 
for the views of this Department with respect to H. R. 6810, a bill to amend 
the Civil Aeronautics Act of 1938 to exempt operations in the transportation 
of livestock, fish, and agricultural, floricultural, and horticultural commodities 
from the Act and from regulation by the Civil Aeronautics Board thereunder 

H. R. 6310 proposes to amend the Civil Aeronautics Act of 1938 to exempt 
indirect air carriers of livestock, fish, and agricultural and related commodities 
from economic regulation by the Civil Aeronautics Board 

We recommend against enactment of H. R. 6310 

It is our understanding that this bill was prompted by a decision of the Civil 
Aeronautics Board which held that a group composed of California flower 
srowers were engaged in indirect transportation of property by air. The group 
has been ordered to cease and desist from operations as an indirect air carrie: 
unless proper authority from the Board is obtained and they comply with the 
requirements imposed upon air freight forwarders. ‘The decision and order of 
the Board has been appealed and is now awaiting argument before the Circuit 
Conrt of Appeals at San Francisco 

In the event that the courts should uphold the Board, shipper associations 
acting for such nonagricultural groups as department stores, textile manu 
facturers. and others would also be required to register with the Board and 
comply with requirements imposed upon air-freight forwarders by the Board's 





economic regulations, 

We recognize the possibility that, under certain conditions, it may be ad 
visable to exempt from CAB regulation the activities of bona flide shipper asso 
ciations engaged in providing special air transportation services for their mem 
bers. It may be, however, that the courts will find that such activities are 
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I now subject to regulation by the Board under the Civil Aeronautics Act of 
1938 as amended If legislation to exempt these operations should be necessary, 
it may be desirable that such an exemption be applicable to all such qualified 
bona fide associations rather than merely those engaged in the movement of 
agricultural products 


At present there has been no showing that such exemption is necessary or, 
if necessary, the extent to which it ought to be applied. In addition, this bill 
would not be limited to the activities of bona fide shipper associations but 
would apply to all air freight forwarders insofar as they may deal in agri- 


cultural products 


Air-freight forwarders, as distinguished from trade associations, generally 
do not restrict themselves to the movement of agricultural and horticultural 
products. As a consequence, serious administrative enforcement problems will 
arise insofar as some activities of these forwarders may be exempt and others 
nay not. This has been the experience with exempt and nonexempt operations 


in the surface transportation fields where agricultural exemptions do exist. 

We have been advised by the Bureau of the Budget that they would interpose 

jection to the submission of this report to your committee. 
If we can be of further assistance in this matter, please call on us. 
Sincerely your 
SINCLAIR WEEKs, 
Secretary of Commerce 

Phe CHarrMan. There is a considerable number of witnesses present 
to testify in this matter and we will endeavor to conduct the hearings 
in a way that will make it as convenient as possible for all who wish to 
be heard. 

lhere are some difficulties in our way with respect to this hearing, 
due to the fact that, unexplained, there comes a notice of a hearing al 
11 o'clock that has been called by the Republican leadership, so that 
there mzev be a ne essiftv of some members of the committee leaving to 
attend that. However. we will continue and if there is no objection 
by anyone on the committee—and I will confer with the members 
presently—during the general debate this afternoon, if we cannot 
proceed to hear those witnesses that have come from California, and 
if we can we will do so, giving as much time as we possibly can to those 
who come from California, as distinguished from local witnesses, 
having in mind that it is easier for the local witnesses to appear before 
the committee than it is for the folks who come from California. 

Now, I have had presented to me a list of the witnesses and the order 
in which I have been requested to call those witnesses. and it would 
seem as if it has been agreed, for reasons that appeal to those who have 
presented the list, to have Mr. Bright, of Saks-Fifth Avenue, New 
York, N. Y., as the first witness. I understand that Mr. Bright is traffic 
manager of Saks-Fifth Avenue. And we will hear you at this time, 


Mr. Bright. 


STATEMENT OF HUGH C. BRIGHT, RECEIVING AND TRAFFIC 
MANAGER OF SAKS-FIFTH AVENUE, NEW YORK, N. Y., ON BE- 
HALF OF AMERICAN RETAIL FEDERATION 


Mr. Brient. Mr. Chairman. 

The CHatrman. Mr. Bright. 

Mr. Brient. My name is Hugh C. Bright. I am receiving and 
traffic manager of Saks-Fifth Avenue, in New York City. 

Mr. Chairman, do you want my home address or my business ad- 
dress ¢ 
The CuarrMan. I beg your pardon. 
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Mr. Brier Do you want my business address or my home address ¢ 

The Cuarrman, Your business address. 

Mr. Brien. 611 Fifth Avenue, New York 22, N. Y. 

This is the statement of Huch C, Bright, on behalf of the American 
Retail Federation, before the House Interstate and Foreign Commerce 
Committee, April 7, 1954. 

My name is Hugh C. Bright. I make this statement on behalf of 
the American Retail Federation and also as representative ot Metro 
politan Receiving Unit, Inc., of New York City. I am a director of 
the latter organization. My regular occupation is receiving and traffic 
manager of Saks-Fifth Avenue, one of the department-store members 
of Metropolitan Receiving Unit. 

The American Retail Federation is a federation of 26 national 
retail trade associations and 34 State retail associations, representing 
in all more than 600,000 retail outlets. A list of parti Iipating mem 
bership associations is as follows: j 


MEMBER ASSOCIATIONS, AMERICAN RETAIL FEDERATION 
NATIONA ASSOCIATIONS 


American National Retail Jewelers Associati 
American Ret | ti 

Association of Credit Apparel Stores, Ine 

Institute of Distribution, Tne 

Limited Price Variety Stores Association, Inc 

Mail Order Association of America 

National Appliance & Radio-TV Dealers Association 
National Association of Chain Drug Stores 

National Association of Music Merchants, In¢ 
National Association of Retail Clothiers & Furnishers 


National Association of Retail Grocer 
National Association of Shoe Chain Stores 
National Foundation for Consumer Credit 
National Industrial Stores Association 
National Jewelers Association 

National Luggage Dealers Association 


National Retail Dry Goods Association 

National Retail Farm Equipment Association 

National Retail Furniture Association 

National Retail Hardware Association 

National Retail Tea & Coffee Merchants Association 

National Shoe Retailers Association 

National Sporting Goods Association 

National Stationery & Office Equipment Association 

Retail Paint and Wallpaper Distributors of America, Inc. 
STAT ASSOCIATIONS 


Arizona Federation of Retail Associations 
California Retailers Association 

Colorado Retailers Association 

Delaware Retailers’ Council 

Florida State Retailers Association 
Georgia Mercantile Association 

Idaho Council of Retailers 

Illinois Federation of Retail Associations 
Associated Retailers of Indiana 
Associated Retailers of Lowa, Inc. 
Kentucky Merchants Association, Inc 
Louisiana Retailers Association 

Maine Merchants Association, Ine, 
Maryland Council of Retail Merchants, Inc 
Massachusetts Council of Retail Merchants 
Michigan Retailers Association 


50976—54 2 
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Minnesota Retail Federation 

Missouri Retailers Association 

Nevada Retail Merchants Association 

Retail Merchants Association of New Jersey 

New York State Council of Retail Merchants, In 
North Carolina Merchants Association, Inc 





Ohio State Council of Retail Merchants 
Oklahoma Retail Merchants Association 
Oregon State Retailers’ Council 
Pennsylvania Retailers Association 

Rhode Island Retail Association 

Retail Merchants ssociation of South Da 
Retail Merchants Association of Tennessee 
Council of Texas Retailers’ Associations 
Utah Council of Retailers 


Virginia Retail Merchants Association, In 
Associated Retailers of Washingto1 
West Virginia Retailers Association, In¢ 

Mr. Brieut. In order to illustrate the benefits to be derived from 
shippers associations, I wish to refer to the experien e of Metropolitan 
Receiving Unit, Inc., hereinafter referred to as MRU. MRU is 
basically a shippers association as that term 1S defined and understood 
in part IV of the Interstate Commerce Act. So far as its corporate 
structure is concerned, it is a nonprofit membership corporation, or 
ganized on February 14, 1950, pursuant to the membership corpora 
tions law of the State of New York. 

Its membership is comprised basically of companies engaged in the 
operation of retail department stores and closely kindred businesses. 
Most of its members are located in New York City and its immediate 
vicinity. 

The underlying purpose of MRU is to promote the interests of its 
members in traffic and transportation matters. In furtherance of this 
objective, it has been functioning as a medium for the consolidation of 
necoming freight to its members in order to secure for them the bene 
fits of volume transportation rates. This activity up to this time has 
been confined to freight moving by rail or motor transportation from 
midwestern and Far West points of the United States to the cities of 
New York and Philadelphia. 

For a period of time prior to September 1952, a number of the mem 
bers of this organization operating retail department stores in New 
York City joined together in an unincorporated association for the 
purpose of consolidating their shipments to be moved by air trans- 
portation from Los Angeles to New York City. That association was 
known as Metropolitan Traffic and Receiving Unit. Asa result of the 
policy announced by the Civil Aeronautics Board, that association was 
dissolved in September 1952, and consolidation of air shipments was 
discontinued. This policy was predicated upon the regulations of the 
Civil Aeronautics Board, under which it was determined that shippers 
associations are subject to the same regulation and control as airfreight 
forwarders. Since the regulations applicable to airfreight forwarders 
are incompatible with the method of operation and underlying pur- 
pose of a shippe S association, it was impossible To continue airfreight 
consolidation. Upon the dissolution of Metropolitan Traffic and Re 
ceiving Unit, the present organization, MRU, was authorized by its 
members to engage in air consolidation. However, this service cannot 
be instituted until provision is made either by amendment of the exist- 
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ing regulations of the Civil Aeronautics Board or by adoption of the 
legislation herein proposed. 

In this connection, MRU is a party to the proceeding now pending 
before the Civil Aeronautics Board, known as docket No. 5947, which 
is concerned with the nature and extent of regulation of indirect air 
carrier. As defined by the Civil Aeronautics Board, this would in- 
clude freight forwarder and shippers association. A representative 
of MRU appeared as a witness in this proceeding and gave testimony 
before the hearing examiner. 

We are, therefore, vitally interested in the subject of the legislation 
before this committee, in aa hope that Congress by specific statute 
will accord exemption to shippers associations in air transportation 
to the same extent as now provided under part IV of the Interstate 
Commerce Act. 

In addressing my self to the legislation before this committee, it must 
first be emphasized that air transportation of freight is a necessary 
service to retail department. stores and will continue to grow in im- 
portance. Within the past decade, there has been a decentralization 
of manufacturing ce 27 rs of department-store merchandise. With 
respect to the New York City stores, new and important suppliers have 
been established west of the Mississippi River, and particularly in Los 
Angeles. The need is equally as great with respect to department 
stores.on the west coast which must rely upon the manufacturing cen- 
ters of apparel-type merchandise in the East. The distances involved, 
coupl ad with the changing trends in retail merchandising, have made 
the utilization of air transportation an important factor. In our ever 
growing economy .the range of articles of merchandise which are being 
produced for the consumer is constantly expanding. Financial lim- 


itations as well as the limitations of physic al space restrict the amount 
ef inventory of each item which can be carried by the department 
store. The resultant frequency of turnover of inventory, particu 


larly in the re: uly to-wear field, makes it essential that replenishment 
of mere handise be received in the shortest possible 1 

Under these conditions, the requirements of retail department stores 
can serve as an important stimulus to the expansio1 or} airfre ight. The 
increase in air-transportation facilities coupled with a reduction in 
iudbeeltetion costs will attract increased utilization of air trans 
portation by retail stores. 

The ‘re is also a unique characte ‘istic of retail department stores, 
which comprise the membership of this association, which is recog 
nized as the “prestige” outlets for me “ handise. One of the important 
features of their operation is the selection and display of new and 
creative styles of apparel. In this field, speed in transportation from 
the manufacturer to the retailer is essential. Most of this merchandise 
is of seasonal nature and highly styled and, therefore, the selling 
period IS very brief. 

The need for air transportation within the limits of the expense 
which can be borne by retail stores can be readily demonstrated by 
the fact that the few New York retail department stores which previ 
ously participated in airfreight consolidation under the auspices of 
the association shipped approximately 1 million pounds of freight 
during the 12-month pe riod from July 1 1951. to June 30. 1952. 

It is essential that department stores be permitted to arrange for 
shipment on a cooperative basis. The available markup on the resale 
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of merchandise is an absolute control upon the amount which can be 
spent for transportation. In the light of continuing competitive con 
ditions, the cost involved in individual direct shipment by air or m- 
dividual use of airfreight forwarders 1s a serious deterrent to use of 
air transportation. The fact 1s that since the use of were ative 
shipment was discontinued in the middle of 1 ite amount 
of individual alrfreight shipments from Lo \ngeles a by the 
constituent stores has declined to less than 10 percent of the volume 
prey ously handled. 

The merchandise primarily involved consists of apparel, including 
ready to-wear and Sportswe ir’. The individual packages are light 
in weight, well below the direct air carrier minimum brackets, so 
that the cost of dividual shipment is prohibitive. Although the 
charges for shipment through freight forwarder or air ee may 
be less, they are still too high to ju tify regular use of air transporta- 
tion. I understand that even on the basis of uiatine 3 ‘ates, freight 
forwarders have not been able to flourish financially, so that the prob 


2, the ag 


: IS 


ibility of rate reductions is not re: adily di scern ible. 
\t the present time, the cost of shipping a 1-pound package by air 


from Los Angeles to New York could vary ican $0.63 to $16.90, de- 
pending upon aie! h of the 4 available means of transportation (air 
parcel post, air express, airfreight forwarder, and direct airlines) 


was used. It is impossible to tell i in advance what the weight of any 
specific packaged shipme nt will be for the following reasons: 

(a) At the time the order is placed the buver does not know the exact 
} acked weight of the merchandise to be shipped against the order. 

(5) The buye does not know whether the merchandise will be 
shipped complete or in parts. 

(c) It is not known whether merchandise against other orders 
placed by the same buyer with the manufacturer will be available for 
shipment with the new order being placed. 

bs Nor Is : known to one buver whether me rehandise against 

ders p ylaced by buvers of other de ‘partments with the same manu- 
fi acturer will uae available for shipme nt at the s ame time. 

[t is customary for a buyer to specify shipping instructions at the 
time his order is placed. In view of the uncertainties which IT have 
just described. the buyer com l only guess at the method of shipment 
to be used. In view of the drastic variation in rates under different 
combinations of shipme ts, this type of omuessv ork is much too expen 
sive. Bec ‘ause of these eee as we I] as the comp le xities involved 
in determining which means of air transportation would be the least 
expensive in each different Gienabied department stores have been 
compe ‘lled to kee p the general use of air transportation to a minimum 
and where necessary, to select a single method for shipment which 
would be the most feasible under all combinations of circumstances. 
This would be the airfreight forwarder 

Using the rates of a representative freight forwarder, the spread 
in rates on wearing apparel for shipment from Los Angeles to New 
York ranges from $5.60 for a package weighing from 1 to 10 pounds, 
to approximately $0.30 per pound for a shipment of 100 pounds, 

It should be noted that under this method of operation by use of 
airfreight forwarders, the department stores must sacrifice savings 
which they might receive on individual shipments. For example, by 
use of air parcel post in the case of a 5- pound shipment, the transpor- 
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tation cost would be $4, as against the charge of $5.67 to the airfreight 
forwarder 

In view of the uncertainties involved in estimating the weight of 
any specific future as to be made by the vendor, which I have 
discussed above, there is : 1 special need for cooperative shipping - 
rangements in the case of retail department stores. This method « 
operation will provide assurance of a known minimum cost per coal 
for air transportation. It can certainly be anticipated that the cost to 
a particular store will not exceed the rate per pound applicable to a 
100-pound shipment plus minor charges for consolidation. Thus, 
the ouesswork involved in selecting the best method of transportation 
for each individual shipment which must move by air is eliminated. 
This will also reduce the cost of air tr insportation so that additional 
merchandise not prese ntly Moving by air car i included in consoli 
dated shipments; and there will be further adindeaiene to use of air 
transportation due to the successive reductions in rates at higher 
weight brackets. 

Wi believe the follow ing statisties are self explanatory and clearly 
illustrate the need for cooperative shippers’ associations. As pre 
viously noted, pl ior to the discontinuance of the use of airfreight con 
solidation by the New York stores in May of 1952, the yearly weight 
bro ioht in by thi OTOUp Was apy roximately | million pounds. Very 
little merchandise was brought in by surface tr: insporta ition. Since 
Mav of 1952, the ein have raised their spec ific commodity rates 


from a hb; e of S19 il tot] present rate of SP4.F aa LOO ound eee 1} 
increase of at aetna aie It w as obvious that New Y ork retailers could 
not absorb thi increase and as a result, we found it necessar 


to take adval tage of ship] ers’? assoc] tion volume surface transpo! 


tation rate Contrary to western pricing practice, the eastern stores 
do not usually mark western purel ises fo a hie@he level to absort 
transportation costs. During the past vear, the New York stores par 
ticipatine in the MRU consolidat 1 brought in 435.000 pounds of 
freight through surface transportation. It is not kno by tl 
ness the amo | f air tonnage carried for New York cons onees, D 
is | og ito that } i recat ¢ 

\ iffic 1 cer of Saks Fifth Avenue, I a imiliar v ( 
own Los Angeles vendor pl rchase operatio1 During 1953, 8 
Fifth Avenue had 108,783 pounds delivered by surface carrier fr 
Los Angeles t »N York During the same per od of time, 1 
direct airfreight rriage for only o1 hipment of 2,040 por 
we used indirect airfreight carriage for 94 shipments weighing 9,04 
pound for a total of 11,082 ounds by air as ag@ainst 108.783 by ou 
face. This air tonnage was about 9 percent of our total tonnage. 


vhereas prior to 1952, when air consolidation was utilized, the re 
lationship was reversed. Our total fre ioht costs for t} ie same p riod 


of time from Los Aj ore les was $19,250 of which $16.546 was for sur 
face and $2,704 was for air cost ‘ It 3 slonificant to note that whil 
our airfre oht tonnage was o1 lv 9 percent of the gross load. ou 


airfreight costs re 14 percent of the total payment. (gain. a other 
statistic which we believe will ee rt our viewpoint that shippers’ 
associations be tA tee d, is here : offe red, Bv the use of the advar 

tages offered by our shippers’ association, Saks Fifth Avenue saved 
S5.074 over what we would have paid had he not been a member of the 


MRU surface volume movement. 
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There is no argument offered that airfreight transit time ts reer 
than that of surface carriers. The transit time ranges from 1 day 
by air to 10 days by truck from the west coast to the east coast. Ob- 
viously, we would like our shipments in stock within 1 or 2 days but 
we cannot possibly absorb the high airfreight charges, as they now 
exist. We have found it necessary to take the middle of the road posi- 
tion in the use of the surface rates and services offered by Railway 
Express, namely, 4 days at a cost of $0.15 per pound, instead of 1 to 2 
days by air at a cost of $0.26 per pound. 

In the event the present arrangement between MRU and Railway 
Express for surface consolidation is discontinued, the New York de- 
partment stores will be confronted with serious problems. The trans- 
portation time by surface transportation would be increased from its 
present average of 4 days to anywhere from 7 to 10 days and the 
cost of transportation would be increased from a present amount of 
$0.15 per pound to $0.185 per pound. In many cases, the additional 
delay would become a serious deterrent to purchases from west coast 
manufacturers. The cost of transporting goods by air on an individual 
basis without consolidation would be about $0.26 per pound. Whereas 
air transportation assuring 2 days delivery would save from 5 to 7 
days over surface transportation, the additional cost of $0.075 per 
pound would be prohibitive. 

On the other hand, if the air consolidation by the New York stores 
were permitted through their association, a volume level could be 
achieved which would result in an airfreight cost of $0.21%4 per 
pound. This differential of only $0.03 per pound over surface trans- 
portation would make air tr: ansporti ition attractive and economical 
and would be we justified by savings in delivery time. The $0.2134 
charge quoted is based upon a 10,000-pound volume shipment. We 
can ret adil envisage that this volume of freight might be accumulated 
over 2 or 3 days and shipments can then be flown from the west coast 
on a wi schedule. 

I have taken much time to illustrate my feelings regarding the need 
for the approval of shippers’ association in airfreight. Of necessity, 
I have used Saks Fifth Avenue as an illustration, but the conditions 
as I have described them at Saks apply to all New York City stores 
and most likely all retailers throughout the country. While I have 
used a west to east movement in our present ition, the situation east 
to west is the same since the rates quoted are in effect for both direc- 
tions. The west coast retailers are sorely in need of shippers’ associa- 
tion because of their dependence upon east coast manufacturers. West 
coast manufacturers would also benefit from activities of shippers’ 
association because it would increase the interest of east coast pur- 
chasers in their products. The airlines themselves would enjoy in- 
creased tonnage revenue and the retailer, East or West, would be able 
to purchase at a reasonable overhead cost. 

I submit that considerations of practical logic, as well as the ob- 
jectives of the Civil Aeronautics program, compel the conclusion 
that provision be made permitting the operation of cooperative ship- 
pers’ associations. Addressing myself to the retail department stores 
in particular, it should be noted that most of the department stores in 
New York City will purchase merchandise from the same group of 
manufacturers at. Los Angeles. These manufacturers on any particu- 
lar day will have a number of shipments available for each of the 
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stores. It would seem reasonable to have these shi ipments all de- 
livered to one consolidation point for shipment through a single car 
rier at substantial savings to the retailers, rather than having them 
delivered to several points for shipment through various methods 
of transportation at greater cost to the retailers. 

To the extent that savings in transportation costs can be derived 
through cooperative shipping arrangements, merchandise will be 
available to the consuming public at lower costs. This type of opera- 
tion will also encourage the increase in the use of air freight trans 
portation, which will be of direct benefit to the carriers. This trend 
may also serve to reduce basic carrier charges, so that indirect carriers 
as well as the shipping public will derive equivalent benefits 

We earnestly urge that Congress consider our request with favor and 
provide for the operation of bona fide shippers’ associations in air 
transportation to the same extent as now provided under the Inter 
state Commerce Act for surface transportation. 

Now, Mr. Chairman, putting in language which I understand, I 
would like to submit the following, in addition to the written testi 
mony which I have offered. 

With reference to the consideration by this committee of H. R. 
6310, the following amendment is proposed to the Civil Aeronautics 
Act of 193 Sees the operations of shippe rs’ associations. 

Amend section 1 (2) of the Civil Aeronautics Act of 1938 by adding 
thereto the ‘ollowing. 


Except that the term “air carrier” shall not include (1) a shipper, or a group 
or association of shippers, engaged on a nonprolit basis in consolidating and/or 
distributing freight for themselves or for the members thereof for the purpose 
of securing the benefits and savings to be derived from volume rates, or (2) a 
warehouseman or other shipper’s agent engaged in consolidating and/or dis 
tributing shipments by direct air carrier where the services are confined to the 
terminal area in which such operations are performed 

The Cuarrman. Any questions / 

Mr. Priest. Mr. Chairman. 

The CuatrmMan. Mr. Priest. 

Mr. Prisst. | presume that most of your statement was directed 
toward the provisions of the proposed amendment that you just read. 
Otherwise I fail to see how, Mr. Bright, that the provisions of the bill 
before us would affect retail stores very materially, unless there might 
be adopted the amendment you proposed. Is that your position / 

Mr. Brieut. Yes, sir. 

Mr. Priest. The bill iself, of course, is confined to the exemption of 
certain commodities and does not include manufactured products of 
those commodities, which it seems to me would eliminate most of the 
retail department stores that you are speaking for today. 

Mr. YounGer. Will the gentleman yield for one short statement ? 

Mr. Priest. I will be glad to yield to the author of the bill. 

Mr. Youncoer. The bill as originally introduced was to cure a situa 
tion confronting the flower growers in my own district. 

Since the bill was introduced a number of other people have come 
into the picture who are confronted with the same problem and 
amendments have been proposed which, to me, are acceptable and 
they are entering their testimony. That is the purpose of it. 

Mr. Priest. I am not sure—I thank the gentleman for that explana 
tion. but I was a little confused as Mr. Bright read his statement as 
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to how his statement applied to the terms of the bill and it seems to 
me that the proposal greatly broadens the scope of the legislation 
before us. 

Mr. Youncer. That is right. 

Mr. Priest. I think the original bill is one which is comparatively 
simple and I feel probably should be enacted. 

I presume that we will have further hearings on this new proposal, 
but I think this proposal very greatly broadens the scope of the bill 
before us and will require perhaps more attention in detail than if it 
were confined to the exemption of these agricultural, floricultural, 
and horticultural commodities. 

Mr. Chairman, I have no further questions at the moment. 

Mr. Brieut. May I answer Mr. Priest 

Mr. Priest. Yes. 

Mr. Brieur. Actually, basically, and logically, the way I under- 
stand it is that we are asking the Civil Aeronautics Board to grant the 
same exemptions under the Civil Aeronautics Board that the Inter- 
state Commerce Commission has granted the shippers’ associations, 
nonprofit shippers’ associations. That briefly, is what we are asking 
for, sir. 

Phe CHarrmMan. Do you have copies of the proposed amendment 4 

Mr. Brient. Yes, sir, I just handed it to the reporter. 

The CHAIRMAN. Do you have suflicient copies to be distributed 
among the membersh p ol the committee 4 

Mr. Brigur. Yes 

Phe Cuarmman. If not, | would suggest that the clerk have mimeo 


] } | ] 
graphed copies made se that they may be distributed to the members 


of the committee and also to the interested parties who are present 


and have learned for the first time of the amendment. It will not 
take lone to | ive that done. It may b helpful to all who are par 
ticipating in these eal go 


(re there any further questions? 
Mr. Hinsunaw. Mr. Chairmar 


The CuairMan. Mr. Hinshaw. 

Mr. Hinsuaw. I note that tl amendment is for the purpose of 
unendine sectiol - bpa graph (2) of the Civil Aeronautics Act. 

Mr. Brigur. Yes, 

Mr. Hinsnaw. V 1 is, I believe, a very different section than 

e one under the present bill. So, it is not an amendment to the 
pre nt bill, but the e tleman has offered another amendment to the 

{ l consequently that will throw the entire act open to amendment. 

That, of course, omething that we will have to consider in due 
course and I believe that is now being considered in the Senate in 
connection with the McCarran bill, but it does amend an entirely 


ditterent section of the a 
, 


Mr. Bricur. May I ll on our counsel, Mr. Chairman ? 


STATEMENT OF ELY KUSHEL, COUNSEL TO THE METROPOLITAN 
RECEIVING UNIT, NEW YORK, N. Y. 


Mr. Kusne.. May I be permitted to make a few comments in that 
regard, which maybe will clarify that, Mr. Chairman ? 
Phe Cuamman. What is your name, and what position do you 


} 
occupy or who do Vo! represent ¢ 
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Mr. Kusner. My name is Ely Kushel. I am counsel to tha Metro- 
politan Receiving Unit and also have been participating with the 
Retail Federation in connection with this matter. 

The Cuarrman. Well, will you briefly answer the suggestion that 
has been made by Mr. Bright? 

Mr. Kusnen. I believe that perhaps the term “shippers’ associa- 
tion” as we have proposed in our amendment might be equally appli- 

cable, regardless of the article of merchandise or commodities hauled. 

I do not know that it is necessary to—of course, the flower growers’ 
group may have other views on that—but, I think that the exemp- 
tion for nonprofit shippers’ associations might be applicable to 
shippers of agricultural, floricultural, and horticultural commodities 
as well, 

The language of the proposed bill, it seems to me, is much too 
specific in terms of definition of the ie of organization which is 
to be exempted. 

The proposed bill contains the language in part IV of the Inter- 
state Commerce Act, defining a freight forwarder. A_ shippers’ 
association, we do not regard as being a freight forwarder for the 
reason that, for one item, it does not directly assume the responsibility 
for the safe transport tion of goods. 

We do not want by the language which is here proposed, to classify 
shippers’ associations as freight forwarders. 

I think the definition of freight forwarders should remain uniform, 
for the purposes of the Interstate Commerce Act, as well as the CAA 
Act. 

We have therefore suggested, since we do not consider a shippers’ 
association to be a freight forwarder, therefore not indirectly an air 
carrier within the CAB Act, we therefore propose this amendment as 
being applicable to section 1, paragrs aph (2), which defines an air car- 
rier, to make it per fectly clear that an air carrier shall not be construed 
to be a shippers’ association. 

I think that the same result could be achieved if you make an amend- 
ment to section 402 (a), as proposed i in the pe nding bill, to exe mpt the 
control by the CAB of shippers’ associations, 

I just feel that it is more logical, if a shippers’ association is not to 
be classified as an air carrier, or indirect air carrier, to make provision 
in the definition for air carrier. 

Mr. Hinsuaw. Let me ask you a question. As I understand, a 
shippers’ association is organized for the purpose of consolidating ship- 
ments of various shippers. 

Mr. Kusuen. That is the ultimate objective of it. 

Mr. Hinsuaw. Then why should it not be considered a freight 
forwarder, except that it is nonprofit ? 

Mr. Kusnev. One element of a freight forwarder is that he assumes 
responsibility for the safe transportation of goods from the time they 
are delivered to him to the point of delivery, or destination, to the 
member of the association. 

Mr. Hrinsuaw. That is a technical matter. I am talking about a 
practical matter. It is just simply a freight forwarder that is of a 
nonprofit character, is it not? 


5097T6—_54——_3 
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Mr. Kusuev. But, a reading of the definition shows, as you will note, 
the definition says assume responsibilities. That is one of the ele- 
ments of freight forwarding. ‘That is implied by law. a, oN 

Mr. Hinsnaw. Cannot a shippers’ association assume responsibility ¢ 
Could it not legally assume responsibility, if it were not for this pro- 
vision of the act defining freight forwarders ? 

Mr. Kusnet. It could legally assume it. However, following the 
experience that has been derived from the MRU, as a shippers’ asso- 
ciation, its only function is really to serve as an address to all shippers, 
to which the shipments can be delivered. Then, a terminal agent or 
any person can assemble the shipments, physically. It does not itself 
handle the transportation and shipment of the goods. It merely is 
an address, a medium through which the consolidating company’s 
goods can be forwarded. A member of the association carries as 
individual packages and shipments, and the insurance on them. 

Mr. Hinsnaw. It can be carried one place or another, as far as that 
part is concerned, as long as it is carried; but it is for the purpose of 
enabling certain groups of shippers—and it is not open to anyone else 
for shipment—to consolidate the shipments and hence pay a lower 
rate, is it not? 

Mr. Kusneu. That is correct. The ultimate mechanics of it would 
be that possibly it would be a freight forwarder, except it does not 
perform services of a similar nature as a freight forwarder nor, in the 
case of our association, do we assume other operations in the same 
way as a freight forwarder, such as an assumption of liability for the 
safe transportation of the goods. 

It was that definition which troubled us in the pending bill. 

Mr. Hinsuaw. Well, it is easy to see why you want the benefits and 
lower rates. That is a very happy situation, if you can have it. 

And, you do not hold yourselves out to accept shipments from any- 
body who is not a member of the association. 

Mr. Kusuex. That is correct. 

Mr. Hinsuaw. So that other people cannot obtain the benefits of 
that lower rate, unless they belong to the association. 

Mr. Bricur. To that association or some other association. Any- 
one could participate in the association. It is available to anyone. 

Mr. Hinsnaw. Well, I am somewhat amused by the fact that you 
gentlemen are great for private enterprise, but are engaging in some- 
what of a socialistic enterprise for the purpose of saving a few pen- 
nies. 

Mr. Kusnew. I think perhaps that could be turned the other way, 
perhaps, this definition, which is quite incompatible with socialistic 
enterprises; although I do not suggest that this is a combination in 
restraint of trade. 

Mr. Hinsuaw. I would think that you would. 

Mr. Brient. Mr. Hinshaw, may I add something that has just come 
up in the last 48 hours after I prepared that statement ? 

Mr. Hrnsuaw. Yes. 

Mr. Brient. Which I think may explain it. 

The California Apparel Retailers’ Association have just formed an 
organization where they are shipping in a consolidation, such as ap- 
parently you do not, apparently, care for. 

They are shipping by air to the nearest post office, to one of the 14 
cities throughout the country. When that package arrives, say for 
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instance in New York City, it will have a New York post office or par- 
cel post charge, so that it then becomes a local package from New 
York City, say Saks Fifth Avenue, or any other store in New York. 

The only reason I bring that out is, here the entire interest in the 
State of California realizes the import: ince of the transportation 
dollar, not only to themselves as manufacturers, and employers and 
employees and everything else; but also to the consumer on the east 
coast. 

They realize that to increase the California market they have got to 
have some kind of a nominal transportation expense figure. 

Now, these gentlemen have come up with the idea which applies in 
the East, to fly to the nearest city, and then we give parcel post de- 
livery from that city, but we only carry Railway Express service 
rates. 

Now, that is the industry, not an association. That is trying to cope 
with these terrific air freight charges. 

Mr. Hinsuaw. I do not propose to sit ~ ‘re and argue the case, be- 
cause, after all, I am not on that end of i I am on the questioning 
end. 

But, it occurs to me that we have to supply certain income to the 
carriers, whether or not you people are willing to pay it. 

In other words, they must have a certain net income in order to stay 
in business and if you get lower rates somebody else has to pay the 
higher rates, and vice versa. 

I do not think that the rates necessarily will stand very long. 
Somebody would have to increase the rates to get the carrier the 
proper income in order for them to stay in operation. 

Mr. Bricut. In my statement, Mr. Hinshaw, I do not question the 
rates, because I have no doubt but that shippers’ association would, if 
approved, we could very definitely take advantage of the air freight 
rates as they now exist today at the higher level. 

Mr. HinsHaw. Just let me ask another question. You are talking 
about a 10,000-pound volume shipment and say: 

We can readily envisage that this volume of freight might be accumulated over 
2 or 3 days and shipments can then be flown from the west coast on a semi- 
weekly schedule. 

That is a plane load, is it not? 

Mr. Bricut. No, sir. 

Mr. Hinsuaw. That is a plane load, is it not ? 

Mr. Brienr. No, sir. 

Mr. Hinsnaw. What is a plane load ? 

Mr. Bricut. Anywhere from 20,000 to 30,000 pounds. 

Mr. Hrnsuaw. I do not know of such airplanes hauling freight 
today, but perhaps I am mistaken in that; but a 10,000 pound volume 
seems to me to be approximately a plane load, and it is equivalent to 
50 passengers, and a 50-passenger plane is about the same thing as we 
have operating over the country. Some haul a little bit more than 50 
passengers, but it is certainly possible for your organization to charter 
such a plane, is it not? 

Mr. Bricur. I believe so; yes, sir. 

Mr. Hrnsuaw. On a semiweekly basis? 

Mr. Bricut. Yes, sir. Our records indicate that there have been 
many, many cases on one day, through the surface transportation, 
where we had 5,000 and 6,000 pounds coming in. Our thought was 
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that shippers’ associations, if permitted, we would really instruct 
the statin’ urer to give delivery schedules, to the surface transporta- 
tion, and the airlines would obviously benefit, because they would 
get a plane load of merchandise and land it in New York, and there 
is only a 3-cent differential. ‘Then, there would only be a 3-cent-a- 
pound difference between the airfreight rate and the present rate, 
published rates. 

Mr. Hinsuaw. Let me ask you what the value per pound of the 
merchandise is. 

Mr. Bricur. That is a moot question, sir, because we buy all kinds 
of merchandise. 

Mr. Hinswaw. You ship certain kinds of merchandise, certain 
classes of merchandise. You would not ship inexpensive merchan- 
clise. 

Mr. Bricut. When we were using air freight, when we were using 
air freight rates, when they were so low, we found it advisable to 
bring in every thing by air freight, whether it was cheap merchan- 
dise or high fashioned merchandise. 

At the present time, the reverse is true and we are now bringing in 
high fashioned merchandise along with cheap merchandise by sur- 
face transportation. We get expedited service. We are getting 4 
days’ delivery in New York. And, we just had to do it. 

There have been a few cases, as I have pointed out here, I think 9 
percent of the total tonnage, which did come in by air freight. Those 
are what we call merchants’ shipments, or some fashions for celeb- 
rities, or something like that, that we have had to fly in. 

Mr. Hinsuaw. The gentleman was speaking of high-valued com- 
modities. 

Mr. Brieut. Of Saks Fifth Avenue; yes, sir. But, I would like 
to say that that is the situation with Saks Fifth Avenue, but there 
are many, many lower class retail stores in our association; some 
really so-called cheaper stores. So, in other words, the high is mixed 
in with the lowest. 

Mr. Hinsuaw. I will reserve further questions, Mr. Chairman. 

Mr. Petiy. Mr. Chairman. 

The Cuarrman,. Mr. Pelly. 

Mr. Peniy. Mr. Bright, the trade practice is to take the cost of 
merchandise and add on the freight and then mark it up, both as to 
the cost of the goods, plus the cost of the freight. Is that not so? 

Mr. Brieur. It is on the west coast. On the west coast it is a com- 
mon practice of everybody out on the west coast. They all add the 
cost of the transportation. In other words, if you ask a west coast 
retailer—and I will answer the question with my own organization. 
Our practices in our Beverley Hills store definitely reflects the in- 
crease 1n transportation costs. 

Mr. Petiy. That is what I am getting at. In others words, the 
consumer is paying the cost of the freight plus a markup and, there- 
fore, the higher the freight the more the consumer pays the store and, 
the more freight is paid. 

Mr. Brient. Yes, but in many cases, because of the transporta- 
tion it has not been observed, because we can only mark up above a 
certain price level. 

Mr. Petxy. What I am getting at is, Saks Fifth Avenue has 
nothing itself to gain. 
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Mr. Brigur. No, sir. 

Mr. Petry. Through this consolidated shipment, because it is the 
consumer who benefits or gains. 

Mr. Brieur. I want to make myself clear. I am talking about 
prices on the west coast. This movement which I have used illus- 
trates goods or merchandise moving from the west coast. 

In New York City, and other eastern cities, to the best of my 
knowledge—and definitely, as to Saks Fifth Avenue, we do not 
mark our merchandise up to absorb western transportation. It is the 
practice on the west coast, for the retailers out there to do it, but it 
is not the practice of the retailers on the east coast to add western 
transportation to the cost of their merchandise. 

Mr. Pexiy. Well, I think I speak for west coast. merchants, in say- 
ing that any reduction or benefits by way of lowering freight charges 
by air, are benefits that go to the consumer and not to the stores them- 
selves. 

Mr. Bricur. Yes, sir; you are correct. 

Mr. Petty. And actually results in some lowering of the profit to 
the store, that the store makes, because those stores mark up on the 
freight. 

Mr. Brieur. It does. Very briefly I can explain. We happen to 
have 14 stores throughout the entire country. Our New York office 
is the head store and office of the entire organization. 

Now, when we buy our merchandise and we decide to sell it, we have 
a predetermined percentage markup above costs. Now, obviously it is 
easy to believe that if we buy merchandise down on Seventh Avenue, 
in the heart of the garment center in New York, and we sell it in 
New York at $20, we are making a certain percentage markup on it; 
but when we start selling the same merchandise in Detroit, or Chicago, 
for the same price, as we are doing in New York, our markup decreases 
because we have not absorbed it in between, It is only on the west 
coast where we get some See At the points in between the 
west coast and the east coast, it has to be taken care of on a definite 
markup percentage, which ee affect the net profit of the store. 

Mr. Petty. Well, Mr. Bright, I believe that your proposed amend- 
ment here would very definitely benefit the consumers of the west 
coast, from where I come, and if it does not apply to this particular 
legislation I would be very glad to put in a separate bill, because I 
believe it would benefit the consumers. 

Mr. Bricut. In conclusion, I would just like to say this. I happen 
to know for a fact that we have had to drop, Saks Fifth Avenue has 
had to drop some of its merchandise because we could not pay this 
rate. We have had to drop some high quality merchandise. But, I 
know for a fact that—and, I am in business and I have had to make cer 
tain decisions and give certain advice to merchandise executives, and 
we have had to drop California manufacturers because we could not, 
we did not feel, that we could absorb the terrific transportation rate. 
As arranged now, we have a good rate. We are paying 1514 cents a 
pound against a direct air-line rate of 26 cents a pound, and 11 cents a 
pound on 108,000 is a lot of money. 

Mr. Peuiy. Well, the stores that cater to the lower income groups 
in my area, in Seattle, Wash., are very much interested in this whole 
matter, because they know that they can lower their prices to the 
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consumers if they can bring in their goods from eastern centers at a 
lower cost. : 

Mr. Brigur. Yes, sir. 

Mr. Petty. That is all, Mr. Chairman. 

The Cuarman. Are there any further questions, gentlemen? 

Mr. Harris. Mr. Chairman. 

Mr. Youncer. Mr. Chairman. 

Mr. Harris. I will defer to Mr. Younger, since he is the author of 
the bill. 

Mr. Youncer. I only have three questions. 

Mr. Harris. You go ahead. 

Mr. Youncer. Mr. Bright, if I understand your proposal it is that 
you are asking to ship by air under the same c onditions and rights that 
you have under the interstate commerce rules, to ship by surface. 

Mr. Brieutr. That is correct, Congressman. 

Mr. Youncer. That is, the present ruling of the CAB deprives the 
airlines of a lot of business that they had prior to the ruling of the 
CAB, whic h caused your organization or your association to stop ship- 
ping by air; is that true? 

Mr. Sate That is true, plus the increases which the airlines them- 
selves put into effect. It is a combination of the two things. 

Mr. YounGer. Even with the combination, even with the present 
rates, if you had the right to ship as you do under the ICC rules, you 
would still be using the airlines for a lot of the business that you are 
not using them for today. 

Mr. Brieut. Definitely, sir, and I stated that in my presentation. 

Mr. Youncrr. That is right. I just wanted to make that clear, that 
the CAB in passing that rule did a grave injustice to the airlines by 
depriving them of the cargo that they might otherwise have. Is that 
not a correct statement ? 

Mr. Bricur. Yes, sir: and I would like to add too, I think a grave 
injustice to a lot of California manufacturers. 

Mr. Youncer. Thank you. That is all I have. 

The Cuarrman. Any further questions, gentlemen? 

Mr. Harris. Mr. Chairman. 

The CHarrman. Mr. Harris. 

Mr. Harris. I believe you stated that you represented some 600,000 
retail houses. 

Mr. Bricur. I am speaking for them. 

Mr. Harerts. Is that the number of retail outlets that would be 
affected by this? 

Mr. Brient. I would like to ask my counsel to answer that, if he 
will. 


STATEMENT OF PAUL HAWKINS, COUNSEL, AMERICAN RETAIL 
FEDERATION 


Mr. Hawkrns. May I answer that? Iam counsel for the American 
Retail Federation. 

The CHarrMan. Will you state your full name? 

Mr. Hawkins. Paul Hawkins. 

The reason that we have taken an interest in this, Mr. Harris, is 
upon the basis that while we have 600,000 stores we represent only a 
small percentage of them at the present time who are using airfreight. 
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However, it is a growing industry and more and more, there is an 
interest growing in the use of airfreight among our various stores, 
because of the price differential and because of the need for immediate 
supp ly, and emergency supply, and so forth. 

This to us, is a basic concept in the air-transport field. The very 
same thing happened in the surface-transportation field when the 
Congress injected 402 (c) into the Interstate Commerce Act. 

We feel that this basic development, affects retailing and manu 
facturers also in years to come and at the beginning of the airfreight 
business that we are going into now and which we feel a need for, 
we would like to have the very same considerations given to our 
operations in the airfreight field now and for the future as has been 
given in the surface transportation field. 

Mr. Harris. That still does not answer my question. 

Mr. Hawkins. I am sorry, sir. 

Mr. Harris. Would you estimate the 600,000 retail outlets would 
be affected by it? 

Mr. Hawkins. When I estimate—that they would be directly af- 
fected now ? 

Mr. Harris. Yes. 

Mr. Hawkins. Not now; no, sir. 

Mr. Harris. What percentage of them would be affected ? 

Mr. Hawkins. That would be a hard question to answer right off. 

Mr. Harris. A smaller percentage, or a larger percentage ¢ 

Mr. Hawkins. It would probably be a smaller percentage at the 
present. time, increasing as time goes on. 

Mr. Harris. How many retail outlets do we have in the United 
States / 

Mr. Hawkins. The Census Bureau statement is that there is 
1,700,000 retail outlets in the United States as of the last census. 

Mr. Harris. Now, you mentioned a moment ago that this was a 
basic principle in the airfreight business. 

Mr. Hawkins. We consider it to be, because of this particular thing. 
The discussion was the basic principle insofar as the retailer doing 
business in the airfreight field is concerned. 

Mr. Harris. Is it not a basic principle affecting the entire trans- 
portation industry ? 

Mr. Hawkins. I think that is right, sir; assuming that the Inter- 
state Commerce Act dealing with surface transportation has recog- 
nized it as such, and we are merely wanting to establish the same prin- 
ciple in the airfreight field, so that the whole transportation area will 
be covered by the same principles. 

Mr. Harris. Our basic transportation for the country is the common 
carrier; is it not? 

Mr. Hawkins. That is right. 

Mr. Harris. Now, the more that we deviate from that basic trans- 
portation industry, the greater adverse effect will that basic trans- 
portation industry realize; is that not true? 

Mr. Hawkins. I do not get the direct import of your question, Mr. 
Harris. 

Mr. Harris. We must depend in this country on our basic trans- 
portation. 

Mr. Hawkins. Certainly, sir 
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Mr. Harris. Now, the more we take from that basic transportation 
and divert to the fringes, the more the basic transportation is adversely 
affected ; is it not? 

Mr. Hawkins. To which fringe do you refer? 

Mr. Harris. Well, other types of transportation besides the com- 
mon carriers. 

Mr. Hawkins. In other wards, such transportation as—— 

Mr. Harris. No, all of them, which are common carriers and which 
our consuming public of the United States must depend upon for basic 
transportation. 

Mr. Hawkins. That is correct, sir, including the airlines. 

Mr. Harris. Including the airlines. 

Mr. Hawxrns. That is right. 

Mr. Harris. Now, your problem here would give an added ad- 
vantage, I should say, or reflect the savings to the consumer, as has 
been said, to a small percentage of the 600,000 retail outlets, with the 
hope, of course, and the ultimate objective, as to it affecting many 
more of those retail outlets. 

Mr. Hawkins. That is correct. 

Mr. Harris. What would that do then to the rest of the 1,700,000 
retail outlets which also provide service to the consuming public? 

Mr. Hawkins. I think it would give them an opportunity to move 
into this field of airfreight, which they have not got today and which 
in the future they would probably utilize and I think you only have 
to go back into history insofar as the transportation in this country 
is concerned. They started out with the railroads, and use of the 
railroads, retailers, and manufacturers. The trucklines came into 
being. They begin to use those and now they are going to the air- 
freight field, and I think that from the standpoint of the consuming 
public that the lowest possible rate and the most rapid transportation 
that can be obtained for the consuming public is the objective we are 
aiming at. 

Mr. Harris. Under the principle of maintaining a sound trans- 
portation system. 

Mr. Hawkins. Absolutely, because we have to have a sound trans- 
portation system to increase our distribution, and our plan and objec- 
tive today is to increase our distribution to more and more people. 

Mr. Bricutr. Mr. Harris, I would like to add also that it definitely 
would increase the benefits to the manufacturers and merchandisers. 

Now, in the small towns where they might have 1 or 2 small stores, 
they have got to go through buying agencies in New York City, and 
they are paying for it through the nose, for the buying service. 

If shippers’ associations were allowed, in lots of these small stores, 
they could go through the shippers’ association and again then they 
would not be paying these big commissions to these big houses in New 
York City, and the savings in commissions and rates would be passed 
on to the consumers. 

Mr. Harris. I very well appreciate that, but you just said that there 
are 1,700,000 retail outlets in the United States which serve the gen- 
eral public and only 600,000 which you represent here at the present 
time come under this program that ultimately would use it. 

Mr. Hawkins. No; you misunderstood our statement, sir. We 
represent 600,000 retailers in our combined associations. That does 
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not mean that many, many retailers, or all of those in the 1,700,000 
might not ultimately benefit from this particular type of legislation. 

Mr. Peniy. Will the gentleman yield? 

Mr. Harris. Yes, I will yield to the gentleman. 

Mr. Petty. I would like to point out that by-and-large the small 
merchants depend on a jobber or local regional distributor for their 
goods and supplies, and that the jobbers themselves would be very 
much interested in this and the prices would come down. I believe 
it would help very substantially with a majority if not all of the re- 
tailers in the country, by secondary benefits, because you have there 
the fact that they could acquire goods cheaper from the jobber 

Mr. Harris. I appreciate having the gentleman’s comments. The 
thing that you comment on—and I agree with that, is that all of the 
consuming public could receive the advantages. 

What I am trying to develop here is whether or not we are being 
asked to give an advantage to a small percentage of consuming public, 
which if given, will, I am fearful, increase the cost to the other parts 
of the consuming public because transportation has got to be provided. 

Now, that is the purpose of my question here. Is it giving cetrain 
advantage to certain retail outlets and to certain of the consuming 
public, as against other businesses of the country, whether retail out- 
lets, or against the rest of the consuming public. That is the point 
that I am making, together with the fact, and the question of what 
will be the ultimate effect upon our basic transportation situation? I 
am for lower rates, and for helping the consuming public, and seeing 
that they get as cheap prices as possible. 

Mr. Brieut. Mr. Harris, I might say that no matter what the rates 
would be, the great percentage of retailers throughout the country, in 
the small cities, they cannot take advantage of it because they cannot 
pay for it 

They are using parcel post or are using Railway Express, which has 
no minimum rate at all. They use the cheapest possible transporta- 
tion means that they can, because they have to use it. 

Mr. Harris. Yes; it is true, this will not be available to many of the 
rural areas in the country, and as it appears to me—I may be wrong 
about it, the businesses are being centralized more and more in the 
large metropolitan centers, 

Mr. Brigur. Well, sir 

Mr. Harris (continuing). Someday we are going to have to get 
away from everybody going to the big cities. 

Mr. Briaur. I can visualize the reverse practice being put into effect 
in connection with airfreight, which now is in existence in the surface 
transportation, that while many large trucking operators’ outlets are 
centered in the big cities, they do not pick up in a large radius. They 
do have connecting carriers. I can see the reverse applied very e: asily 
in tonnage going into the large cities, particularly in the South, where 
you have a lot of little towns being supplied from large centers, with 
trucklines running out like spokes from a wheel. 

They get the advantage of rate shippers associations approved to 
terminal cities, and they pay a nominal rate in a terminal city and then 
on to the little town, and they are going to save money. Alli that they 
have got to do is to get their organizations going, provided the CAB 
approves it, and it is going to save money. They are going to be able 
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to take advantage of these cheaper rates, which definitely can be 
passed on to the consumers. 

Mr. Harris. It seems to me that you should have been here helping 
us in connection with the basing point problem some time ago, which 
would have done just precisely ‘what you have said; but the ‘conferees 
thought otherwise, and did not adopt it. 

That is all, Mr. Chairman. 

The Cuamman. Are there any further questions, gentlemen ? 

That will be all, Mr. Bright. 

Mr. Bricut. Thank you. 

Mr. Youncer. Mr. Chairman, I have a statement here from the 
traffic manager of the California Retailers Association. He could not 
be here, but filed a statement which he would like to have in the record 
at this point. 

The CuarrMan. You may file it, or do you wish to read it? 

Mr. Youncer. Just file it for printing in the record. 


The Carman, Very well, it will be filed and go into the record at 
this point. 
(The statement referred to is as follows:) 


VERIFIED STATEMENT OF Rosert HoppineG, Trareic MANAGER OF CALIFORNIA 
RETAILERS ASSOCIATION IN Support or H. R. 6310 


California Retailers Association is a nonprofit trade association of California 
retailers. It has served the retail trade for the past 20 years. It has 5,000 
members, including small, medium, and large stores. The purpose of the or- 
ganization is to promote the best interests of the California retailers. In this 
connection it is extremely active in traffic problems because the distance of the 
California retailer from the producing markets causes transportation to become 
very important from both a service and cost viewpoint. The association and its 
membership believe that passage of H. R. 6310 will be to the best interest of the 
general public and the retail stores because it will permit continued good freight 
service by air at the lowest possible cost. 


THE PURPOSE OF THE LEGISLATION 


It is common knowledge that freight rates vary almost directly with tne size 
of the shipment—the larger the shipment the lower the rate in cents per 100 
pounds. This makes it difficult for small retailers to buy in the same market 
as the larger retailers and sell in the same city competitively. Larger retailers, 
because of their ability to make volume purchases, are able to consolidate indi- 
vidually their own orders from many sources in a single buying market and 
get lower volume rates. The smaller retailer is only able to do this in union 
with other smaller retailers through the medium of shipper associations. The 
smaller retailers are presently consolidating their air traffic through joint action 
and are thus obtaining reasonable rates for this service 

Recently the Civil Aeronautics Board has indicated that there is some doubt 
concerning the legality of joint action. The involved bill will only serve to 
remove the doubt and will permit the smaller retailers to continue jointly to 
consolidate their merchandise into pool shipments through their association and 
continue to get the low cost and good service they presently enjoy in connection 
with airfreight movement. This is the same privilege which they have for 
many years used in connection with movement of their traffic by all other forms 
of transportation. 


THE BILL WILL MAKE ALL REGULATION UNIFORM 


Part 4 of the Interstate Commerce Act which regulates consolidation of ship- 
ments moving by motor, rail, and water carriers, permits individual shipper and 
shipper associations to consolidate their traffic free of regulation. Because of 
this exemption the retailers have for years extensively consolidated land ship- 
ments and obtained the benefit of volume rates. The instant bill will do no 
more than extend this privilege to the users of air transportation. The language 
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of the bill is couched in the very words of the exemption which has long existed 
in part 4 of the Interstate Commerce Act. It will serve to make uniform this 
type of regulation in application to all forms of transportation. 


THE ADVANTAGE OF SHIPPER CONSOLIDATIONS 


Consolidated of many small shipments through joint shipper action is bene- 
ficial to the carrier, the shipper, and the general public. 

The shipper is able to give the carrier a single large shipment and get the 
benefit of lower rates. The carrier is able to handle such a shipment more 
expediently and at less cost. The economies are passed on by the retailer to 
the consuming public which in the last analysis receives the entire benefit. 

The members of the California Retailers Association presently participate 
extensively in shipper consolidations. For many years they have been using 
motor carriers, rail carriers, and the Railway Express Agency to accomplish 
this movement. Over the years these consolidations have proved very satis- 
factory and have saved the consuming public many thousands of dollars. The 
members presently participate in air consolidations which have developed over 
the past 3 or 4 years. If these consolidations are permitted to continue uninter- 
rupted the public will again benefit from the most economical means of freight 
movement. 

The passage of H. R. 6310 will permit continuance of this economical use of 
air transportation. Its passage is strongly recommended by the California 
Retailers Association and its membership. 


STATEMENT OF ANTONIO J. GAUDIO, REPRESENTING CONSOLI- 
DATED FLOWER SHIPMENTS, INC., SOUTH SAN FRANCISCO, CALIF. 


The Cuairman. Who would you like to call as the next witness, 
Mr. Younger ¢ 

Mr. Youncer. Mr. Gaudio. 

The CuarrmMan. Will you give your name, please ? 

Mr. Gaupio. Mr. Chairman, and members of the committee. My 
name is Antonio J. Gaudio. I am an attorney at law, 305 Linden 
Avenue, South San Francisco, Calif. I am counsel for the Consoli- 
dated Flower Shipments, Inc., by air, having represented that co- 
operative on this question before the Civil Aeronautics Board and 
appe ro as spokesman in behalf of Consolidated Flower Shipments, 


Inc., by air, m support of H. R. 6310. 

[ have, Mr. Chairman, a copy of my statement which I would like 
to introduce for the record at this time. 

Mr. Hinsuaw. Very well. Do you intend to summarize it? 

Mr. Gaupto. Yes; if it pleases the chairman and the members of the 
committee. 

Mr. Hinsuaw. Very well. 

(The statement is as follows:) 


STATEMENT BY ANTONIO J. GAUDIO, GENERAL COUNSEL, CONSOLIDATED FLOWER 
SHIPMENTS, INc., BAY AREA, A NONPROFIT COOPERATIVE ASSOCIATION OF THE 
STATE OF CALIFORNIA 


Early in 1949, a group of some 19 flower growers and shippers, which constitute 
the pioneers in the organization of the nonprofit cooperative association now 
known as Consolidated Flower Shipments, Inc., Bay Area, banded together to 
arrange for the transportation of their cut flowers and decorative greens in inter 
state commerce by air from the San Francisco Bay area region to eastern desti- 
pation territory. Their primary objective was to enable themselves to transport 
their products to their eastern marketing areas at a reduced transportation cost 
and expense by availing themselves of the benefit of volume rates published by 
the direct air carriers. 

The activity commenced with vigor at a time when the direct air carriers on 
eastbound traffic were sorely in need of tonnage in airfreight, following the 
close of World War II. 
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The individual small shipper shipping his product, cut flowers or decorative 
greens in boxes, could ill afford the additional transportation costs as reflected 
by minimum charges on small-lot shipments and still insure a competitive basis 
on the landed cost of his merchandise. 

With cooperative shipping arrangements, the members of the association not 
only were able to accomplish their objective, but in so doing have enhanced the 
air traffic potential which has steadily increased in volume since 1949. 

The benefits thus inuring to the flower shipper has, since 1949, so stimulated 
the agricultural production in both field-grown and greenhouse cultivated flowers 
and decorative greens, as to increase the volume of production, including the 
employment of farm labor as well as expansion in plant facilities and equipment 
to some 2% to 3 times over that which prevailed following the close of World 
War II. 

This growth and development has been demonstrated in California, particu- 
larly in the counties in which the Bay Area membership prevails, namely, 
Contra Costa County, Alameda County, city and county of San Francisco, San 
Mateo County, and Santa Clara County. 

According to reports issued by Max J. Leonard, San Mateo County agricul- 
tural commissioner, the flower crop in San Mateo County alone in 1953 totaled 
some $6,855,485. (Nore.—Due to a price reduction in nearly all items, this was 
down from the 1952 alltime high of $7,190,717, but does not represent a decrease 
in volume of production. ) 

In short, the total crop value of flowers in San Mateo County represents the 
largest single agricultural production in this area. Statistics issued by the 
State of California Department of Agriculture Bureau of Markets show that 
the floral industry in California ranks seventh in all agricultural production 
in this State. 

With this development, the validity of such cooperative shipping operations 
to which the Bay Area members had committed themselves for their mutual 
benefit was brought into serious question by an enforcement proceeding insti- 
tuted by the Civil Aeronautics Board in its Docket No. 4902 against Consoli- 
dataed Flower Shipments, Inc., Bay Area, which, after extensive proceedings 
and negotiations in the enforcement of part 296 of its economic regulations, 
applicable to common carrier airfreight forwarders, resulted in a decision and 
cease-and-desist order, charging that in the cooperative activities of the Bay 
Area membership for the announced purpose above mentioned, it was engaging 
in “air transportation” as a common carrier in violation of section 401a of the 
Civil Aeronautics Act of 1988 as amended. 

This conclusion of the Civil Aeronautics Board and its order of cease and 
desist is now on appeal to the United States Court of Appeals for the Ninth 
Circuit, numbered 13727, on the fundamental question of jurisdiction over non- 
profit shipping associations such as Consolidated Flower Shipments, Inc., Bay 
Area, handling the shipments of its members only and not for the general 
public, as that term has been defined and construed by statute and decisions of 
our appellate courts. It is believed to be a case of first instance under section 
Ola of the act. 

Section 401la of the act provides in part as follows: 

“No air carrier shall engage in any air transportation unless there is in 
force a certificate issued by the (Board) authorizing such air carrier to engage 
in such transportation.” 

Note.—Under section (1) (2) the Board may relieve air carriers who are 
not directly engaged in the operation of aircraft in air transportation from 
the provisions of the act. Pursuant to such authority, the Board has 
exempted indirect air carriers subject to the procurement, upon application 
therefor, of a letter of registration as a common carrier air freight for- 
warder under part 296 of its economic regulations. 

Section (1) (21) of the act provided in part that “interstate air transporta- 
tion * * * means the carriage of aircraft of persons or property as a common 
earrier for compensation for hire.” 

At the outset of such investigation, the Bay Area membership took the position, 
and particularly since October 17, 1952, takes the position at this time, that the 
Civil Aeronautics Act intends, in the formulation of a sound transportation 
policy, that the Civil Aeronautics Board be invested with jurisdiction over 
common carriage, whether direct or indirect, in air transportation, and that in 
its enactment Congress, in keeping with its declared policy theretofore made 
applicable to surface transportation, did not intend that the act be made to apply 
to the operations of a shipper or a group or association of shippers, in consoli- 








AGRICULTURAL PRODUCTS SHIPPED BY AIR 25 


dating or distributing cut flowers and decorative greens for themselves, or for 
the members thereof on a nonprofit basis, for the purpose of securing the benelits 
of volume rates. 

Provisions have consistently been included in the Interstate Commerce Act, 
the Motor Véhicle Act and the Freight Forwarder Act, exempting such opera- 
tions from regulation as noncommon carrier activities. (This analysis would 
seem to be borne out by the House committee report on H. R. 5967, Slst Cong., 
2d sess., approved December 7, 1950, which amended subsection a (5) by adding 
after the words “general public’ the words “as a common ¢arrier.” According 
to that House committee report, such amendment was to “remove any anomaly 
and confusion regarding the status of freight forwarders and make clear that 
they have the status of common carriers.” 

Under section (1) (21) of the Civil Aeronautics Act of 1938, as amended, this 
intention would seem to have been written into the act by defining “interstate 
air transportation” as “the carriage by aircraft of persons or property as a 
common carrier for compensation or hire. * * *” By analogy, in the nature of 
nonprofit shipping associations handling freight for the benefit of their mem- 
bers only and not indiscriminately for the general public, every reason and logic 
should extend similar exemptions or exclusion from regulation (whichever term 
is deemed most appropriate) of 

(a) Operations of agricultural nonprofit cooperative associations in the 
transportation of agricultural commodities, imcluding horticultural and 
floricultural products of its members; and 

(b) The operations of a shipper or group or association of shippers in 
consolidating or distributing freight for themselves or the members thereof 
on a nonprofit basis for the purpose of securing the benefits of volume rates. 

During the pendency of the investigation of docket No. 4902, above mentioned, 
and seeking to resolve any doubt in the view of the Civil Aeronautics Board of 
the bona fides of the flower growers and shippers comprising the bay area mem- 
bership as to the purpose of their organization, and following appropriate 
action by the board of directors, concurred in by in excess of 51 percent of the 
membership of the association, Consolidated Flower Shipments, Inc., Bay Area, 
amended its articles of incorporation, theretofore filed under the general non- 
profit corporations code, by qualifying as a nonprofit cooperative association 
as defined in the agricultural code of the State of California, section 1190 et seq. 
known as the Nonprofit Cooperative Association Act. 

Under these provisions of the agricultural code, the members as producers 
of horticultural or farm products, as defined in that act, may arrange for the 
handling, shipping, and distribution of their farm products with or without 
formal marketing contracts, though authorized under section 1208 of the agri- 
cultural code. 

In the language of section 1190 of the agricultural code: 

“The public interest demands that the farmer be encouraged to attain a 
superior and more direct system of marketing in the substitution of merchandis- 
ing for the blind, unscientific and speculative selling of crops” and further, “to 
make the distribution of agricultural products between producers and consumer 
as direct as can be efficiently done.” 

Consolidated Flower Shipments, Inc., Bay Area, presently consisting of 38 
flower growers and producers, as members in good standing of such a nonprofit 
cooperative association, may, and does, arrange for the transportation of their 
consolidated flower shipments by surface carriers while at the same time being 
confronted with the legal effect of a cease and desist order against like arrange- 
ments for the transportation of their products by direct air carrier. This 
anomalous and somewhat confusing status is now the subject of an investigation 
into the indirect carriage of property before the Civil Aeronautics Board in 
docket 5947, currently in hearing. 

In this investigation, at the hearings thereon in San Francisco, Calif., between 
March 15 and March 23, 1954, a representative number of the bay area mem- 
bership, including its officers and directors, testified at length and compiled a 
record, fully documented, demonstrating the bona fide nature of its cooperative 
action in accordance with its status as a nonprofit cooperative association under 
the agricultural code of the State of California. 

In so doing, the following was developed for the record : 

1. For a representative period, the association members in the month of Sep- 
tember 1953, at an average of $35 per box, moved 6,540 boxes of cut flowers and 
decorative greens in consolidated shipments, aggregating some $230,000 in value, 
having a billed weight of 286,532 pounds. 
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In addition, during said period, the association handled for the betiefit of its 
members and for their account, 3,975 boxes on straight air carrier bill, show- 
ing the member as consignor, the association assisting the member in pickup, 
billing and terminal services to direct carrier and expediting in-transit move- 
ment by air. 

For the month of October, the association handled 6,000 boxes in consolida- 
tions, having an aggregate billed weight of 258,943 pounds and $210,000 in value. 
Similarly, in the month of October, the association handled 3,250 boxes on 
straight air carrier bill as above mentioned. 

The volume of direct shipments was valued at approximately $139,125 in Sep- 
tember and $113,750 in October. Thus, for the representative period of Sep- 
tember and October 1953, the members of Consolidated Flower Shipments, Inc., 
tay Area, shipped in interstate commerce by air carrier, 19,765 boxes of cut 
flowers and decorative greens, aggregating approximately $713,875 in value. 

The direct air carriers used from San Francisco Airport were United Air 
Lines, Slick Airways, Inc., Flying Tigers, American Airlines, Inc., Trans World 
Airlines, Inec., Western Air Lines, Inc., Southwest Airways Co., and British 
Commonwealth Pacific Airlines, Ltd. Consolidation points in the East are Chi- 
cago, Ill.; Detroit, Mich.; Kansas City, Kan.; New York, N. Y.; St. Louis, 
Mo.; Cleveland, Ohio; and Philadelphia, Pa. Destination territory on the direct 
air shipments above mentioned included points at which association consolida- 
tion services were not available but which could be reached for small-lot ship- 
ments by passenger airlines schedules in the middle west and southeast terri- 
tories. 

2. The following are the names of the witnesses and a brief extract from 
their testimony, as developed at the hearing: 

(a) James F. Bonaccorsi, president of Golden Gate Wholesale Florists, Inc., 
and present president of Consolidated Flower Shipments, Inc., Bay Area. 

After setting forth the history of the association and its reincorporation under 
the agricultural code as a nonprofit cooperative association, he stated that his 
organization employs approximately 40 people. That the company has been in 
business for approximately 26 years, covering practically every phase of the 
floral industry. Golden Gate Wholesale Florists, Inc., have, since its initial 
venture, acquired some 70 acres of land at Half Moon Bay, 10 acres at Belmont, 
and 40 acres at Colma, Calif., all situated in the county of San Mateo, aggregat- 
ing approximately 130 acres under constant cultivation in flowers. 

Recently new plant and facilities were constructed at No. 1000 Bayshore 
Boulevard, San Mateo, Calif., covering some 17,000 square feet and having 
approximately 1,000 square feet of floor space in iceboxes. 

Stressing the perishable nature of cut flowers and decorative greens, Mr. 
Bonaccorsi emphasized the need of cooperative shipping by air carrier to elimi- 
nate excessive costs in transportation and provide for direct supervision in the 
handling of such a perishable commodity. A simple increase of $1.50 to $2 per 
box in the landed cost of the merchandise in destination territory has proved in 
their experience in loss of market and a diversion of a substantial volume of 
traffic to surface carriers and would deprive the producer of the more distant 
markets capable of being reached through the medium of an expedited air trans- 
portation service, which they have accomplished through the Bay Area coopera- 
tive. 

Denial of the opportunity to cooperative shipping would result in a diversion 
or shrinking of approximately 25 percent or more of the present volume of 
flowers shipped by air from the State of California, would deprive the direct air 
carrier of this needed tonnage and revenue therefrom and seriously prejudice 
the production in the floral industry in the State of California. 

(b) Lawrence Basso, president, William Zappenttini Co. (with offices in San 
Francisco, San Mateo County, Los Angeles, and Dallas, Tex.) testified similarly 
and developed that of the flowers his firm handles, chrysanthemums, callas, 
daisies of all types, and decorative greens can alone be conveniently transported 
by rail whereas, highly perishable products, such as roses, carnations, orchids, 
and gardenias, must rely on more expedited and direct air transportation to reach 
available markets east of the Rocky Mountain area. 

Since the advent of the use of air carriers and cooperative shipping in 1949, 
greenhouse and field production have increased approximately 25 percent. 

The inadequacies and shortcomings of common carrier airfreight forwarder 
services were resolved only through cooperative shipping as a member of Con- 
solidated Flower Shipments, Inc., Bay Area. With a cooperative association and 
its executive personnel committed to his individual behalf, they have direct 
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contact with the airlines; plan movements according to available space in airlift ; 
consolidate shipments to common destination points, and thereby secure the 
benefits of volume rates; and, through the association, make direct arrangements 
for local delivery at destination. He emphasized the need for experienced per- 
sonnel, which knows the flower business, and the shipment of cut flowers by air, 
as distinguished from hard freight. The cooperative shipping arrangements 
through Bay Area affords the only sound and economic shipping of flowers by 
air carrier, particularly during heavy seasonal periods over holidays, when the 
heavy movement of flowers from California requires charter operations to alle- 
viate the limitations of airlift and cargo space of the direct carrier daily scheduled 
flight. 

(c) Yoshimi Shibata, president of Mount Eden Nursery, Alameda County, 
representing Mount Eden Nursery rose shipping pool, emphasized the indispens- 
able nature of charter flight operations on a cooperative basis, through the Bay 
Area membership, particularly in the matter of handling roses as a highly 
perishable greenhouse product. 

Anticipated production and sales of cut roses in 1954 was set at some 500,000 
plants and over 10 million rose blooms, utilizing some 600,000 square feet of glass 
with approximately 18,000 boxes of roses shipped by air per year from this 
operation alone. 

Mr. Shibata is chairman of the charter committee of Consolidated Flower 
Shipments, Inc., Bay Area, and clearly demonstrated how, through effective 
charter operations of the Bay Area membership, his firm was able to gear produc- 
tion to meet his distributors’ demands; that during the Christmas season, 1953, in 
a 1 week period, December 15 to December 22, 1953, they were able to produce and 
arrange for shipment of some 348,600 rose blooms, of which, some 310,000 moved 
in direct charter flights, arranged by the charter committee. It is impossible to 
gear a production on this basis and be compelled to rely on available common 
earrier airfreight forwarder services. A cooperative commitment for a charter 
flight operation is the only solution to such a production schedule with any 
reasonable assurance of return on their invested capital and labor, 

(d) John Beall, Beall Greenhouse Co., Inc., Seattle, Wash., and Santa Clara 
County, Calif., representing Beall Greenhouse Company, Inc., founded in 1890, 
at Vashon, Wash., with a payroll of approximately $350,000 per year, handles, 
on consignment, in excess $150,000 worth of flowers on an annual basis. 

At Palo Alto, Calif., Beall Greenhouse Co., Inc., operates some 150,000 square 
feet of ground covered by glasshouse with a payroll in excess of $80,000 per year. 
Their sales are in the South and in the southeast to New Orleans and as far east 
as New York. All of the Palo Alto production moves via direct air carrier. 

Their products are, for the most part, orchids, carnations, and roses, all highly 
perishable. He, too, is an advocate of charter operations on a cooperative basis 
as is made available in cooperation with the other Bay Area membership, par- 
ticularly over holidays when volume increases from 2% to 8 times over their 
normal weekly volume, for approximately 6 weeks. 

He stressed the losses sustained when routing his perishable flowers through a 
common carrier freight forwarder service, only one being available in the San 
Francisco area, and the inability or reluctance of the common carrier air freight 
forwarder to make adequate charter flights available on such a highly perishable 
commodity. Whereas, in 1950 they were able to move iess than $40,000 worth of 
flowers in common carrier services, since membership in Bay Area, in 1952, and 
particularly in 1953, they were able to move in excess of $125,000 worth of 
flowers. He attributes this development and growth directly to the benefits 
derived from cooperative shipping as is available through his membership in 
Consolidated Flower Shipments, Inc., Bay Area. 

(e) Leon Gregoire, of Gregoire Flowers, San Francisco, operates some 75,000 
feet of growing area of carnations under glass, twice the area utilized in 1949. 
Since his participation in cooperative shipping in Bay Area, he has increased his 
operations some 300 percent in the past 3 years. This was made possible through 
the closest contact with the direct carrier and personal supervision of his mer- 
chandise by Bay Area personnel and contract draymen, both in San Francisco 
and destination territory. His participation in charter operations has enabled 
him to distribute merchandise which the common carriers could not handle, par- 
ticularly during the holiday season. 

(f) R. J. Adachi, Adachi Nursery, Santa Clara County, and a member of the 
chrysanthemum growers association, grows chrysanthemums on about 100,000 
square feet under cheese cloth and 20,000 square feet under plastic covering at 
Mount View, Calif. The summer crop of chrysanthemums, including mums, 
fuji mums, and pom poms are shipped on a consignment basis to eastern markets, 
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the season for which begins around the first of the year and harvesting and ship- 
ping between June and lasting until October or November. As a small-grower 
shipper of relatively small volume, he finds his membership with Bay Area indis- 
pensable to the marketability of his products at a cost, including transportation 
charges, which-would enable him to compete with eastern markets. 

(g) Kio Yamane, of Bear State Nursery, Santa Clara County, Calif., also a 
grower and shipper of chrysanthemums, as well as asters, since 1952, with an 
initial operation covering 6 acres in 1946, expended his operation in 1952 by 
acquiring 12% additional acres in the Mount View area. He emphasized that in- 
creased cost in transportation causes a drop in volume which affects virtually 90 
percent of the output, which represents approximately 700 boxes in 1953. He has 
been shipping cooperatively, as a member of Bay Area, since 1949, which enables 
him to keep a close contact on his shipments in cooperation with other members 
and has realized substantial savings over common carrier air freight forwarder 
service. 

(h) Alfred G. Enoch, of Los Altos, Calif., also a member of Bay Area, empha- 
sized the need for cooperative shipping arrangements for the floral industry. He 
stressed the importance of more direct liaison with the direct air carrier, through 
an association in which he is a member and as such can better control and co- 
ordinate the shipment of his flowers. In his opinion, the air freight forwarder 
stands as an unnecessary middleman, where his flower shipments are concerned 
and compels him to deal with two heads when direct negotiations would be more 
effective. In his words, when the air freight forwarder tenders flowers to the 
direct air carrier, he, the forwarder, is the shipper and it is with him that loss 
and damage claims and overcharges and undercharges are resolved. As a mem- 
ber of Bay Area he maintains a closer and more direct supervision of every phase 
of his shipping problem, resulting in savings in the initial cost of the transporta- 
tion and has reduced, if not entirely eliminated the objections above mentioned. 

(i) John Nuckton, of John Nuckton, Inc., Santa Clara County and San Fran- 
cisco, Calif., emphasized that the matter of shipping flowers by air is just one 
phase of marketing and selling flowers. While air transportation opened up 
new markets, the cost is an important item since it is reflected in the cost of the 
merchandise either to himself as the producer-shipper or to the consignee as a 
distributor, either wholesale or retail. 

Organized and associated with other growers and shippers of flowers on a 
coope:ative basis, he can hold such charges and transportation costs to a 
minimum or within such margin as enables him to market his flowers. He, 
too, emphasized the need for cooperative shipping by air, the loss of which 
would result in a diversion to surface carriers by rail or truck. This would 
again result in a curtailment or limit in the area that can be adequately 
serviced by surface carriers. 

The following additional witnesses, not members of Bay Area as flower 
growers or producers, submitted direct testimony : 

(a) William H. Enomoto of William H. Enomoto, Inc., secretary of the 
flower grower research committee of the California State Florists Asso- 
ciation, and chairman of the flower grower section of San Mateo County Farm 
Bureau Federation. 

Mr. Enomoto submitted an exhaustive review of the benefits to the floral 
industry in California, particularly the livelihood of some 1,100 commercial 
flower growers and several times that number of employees of which his re- 
search committee and the flower grower section of the San Mateo County 
Farm Bureau Federation made a detailed study, of which only 3 percent of the 
operators had as much as $100,000 in production, emphasizing that some 79 
percent are small growers and producers. This group particularly is in need 
of cooperative shipping arrangements such as is afforded by membership in 
Consolidated Flower Shipments, Inc., Bay Area, where specialized service with 
know-how is made available on a cooperative basis. Precluding the right of 
cooperative shipping could seriously affect, if not destroy, the well-being of one- 
half of the agricultural income of San Mateo County and one-sixth of the agri- 
cultural income of Alameda County, etc.; relegating the movement of coopera- 
tive shipping of flowers and decorative greens to surface carriers, would result 
in reduction and consequent loss of markets to the industry. He supports the 
development and growth of the agricultural industry, particularly flowers and 
decorative greens, through such cooperative effort as Consolidated Flower Ship- 
ments Inc., Bay Area. 

(6) John C. Barulich, chairman, transportation committee, California State 
Florists Association and the executive secretary of Consolidated Flower Ship- 
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ments, Inc., Bay Area, testified in support of an exemption to the shipping 
associations maintained on a cooperative basis and spoke in favor of the early 
enactment of H. R. 6310 into law, and distinguished an otherwise acceptable 
common-carrier freight forwarder service to the general public as against the 
needs and requirements of a cooperative shipping association made up of pro 
ducers of highly perishable commodities such as cut flowers and decorative greens 

(c) Edson Abel, Esq., attorney and assistant director of the public utilities 
department, California Farm Bureau Federation, submitted a statement of the 
position of the California Farm Bureau Federation, which is extracted at lengtl 
herein : 

“The federation is composed of 53 county farm bureaus with a membership 
of more than 60,000 farm families who are engaged in the preduction and mar 
keting of over 80 kinds of agricultural commodities and many of these farm 
families are engaged in floriculture and the production of flowers as a means 
of live lihood. 

“The California Farm Bureau Federation is maintained on a voluntary annual 
basis by California farmers for the purpose, among other things, of representing, 
protecting and advancing the economic interests of the farmers of California 
and for that purpose I have represented the federation since 1924 before man) 
Federal, State and local official agencies 

“Sneaking for the federation, we are vitally interested in securing aumin 
istrative recognition of the cooperative marketing of cut flowers which is a 
major agricultural activity in several of our counties. The federation has 
always recognized the advantages of cooperative marketing in which an or 
ganization created by agricultural producer acts for the individual producers 
to their advantage and without prejudice to the public interest. The laws of 
California give recognition to the public advantages of this type of organiza 
tion and encourage its use. As we read the Federal statutes, they also show 
an appreciation of the advantages to the public interest accruing from agri 
cultural cooperative marketing agencies. 

“In keeping with this appreciation of such agencies we believe that it would 
be a serious mistake to curtail or interfere with the operations of such agencies 
by administrative regulations. We cannot see that any such action would do 
other than go counter to the policy of the statute to promote ‘adequate, econom 
ical and efficient service by air carriers.’ ”’ 

In the course of the hearing, it was developed that the California Farm 
Bureau Federation and the branches thereof representing Contra Costa County, 
Alameda County, San Mateo County and Santa Clara Country, suppert the posi 
tion of cooperative shipping associations and in particular the 38 members of 
Consolidated Flower Shipments, Inc., Bay Area, and favor the enactment of H. R. 
6310 into law. 

Further, the Northern California Carnation Growers Association, and the 
California Chrysanthemum Growers Association, representing growers and 
producers of their respective species of flowers, have all passed resolutions in 
support of the enactment of H. R. 6310 into law, thus permitting nonprofit 
cooperative shipping associations such as Bay area, to function free of regula 
tion. Also, the California State Florists Association has passed a resolution 
representing some 600 members with a grower research committee, of which Mr 
Enomoto was chairman, covering some 1,100 growers and producers of flowers, 
urging the speedy enactment of H. R. 6310 into law. 

In summary, the testimony and evidence submitted in Docket No. 5947 before 
the Civil Aeronautics Board, and which we submit in this statement in support 
of an exemption provision such as H. R. 6310, in favor of the transportation 
of agricultural commodities, including horticultural and floricultural products, 
was as follows: 

A sound economy in the development and growth of the floral industry in 
California has been enhanced by cooperative activities, particularly in the mat 
ter of production and transportation of flowers and decorative greens by air 
carrier. ' 

The vagaries of time, distance and climatic conditions creates such problems 
and seasonal trends in the production, shipping and distribution of a highly per 
ishable commodity such as flowers and decorative greens as to demand supervised 
and coordinated cooperative activity in arranging for the air transportation and 
distribution thereof. Without this cooperative action for such a commodity. the 
production and marketing of cut flowers would be so seriously affected as to prej- 
udice the producer, shipper, direct carrier and ultimate consumer alike. The 
experience of the members of Consolidated Flower Shipments, Inc., Bay area, has 
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clearly demonstrated that solution of such problems can best be assured with any 
degree of accuracy only through cooperative shipping. Particularly is this true 
in the matter of available airlift on common-carrier schedules and special charter 
flight operations properly coordinated during seasonal peak periods necessary 
to relieve pressure upon available space in common-carrier schedules. 

In transporting such a highly perishable commodity as cut flowers and dec- 
orative greens, no reliance can be placed upon a haphazard, independent or in- 
termediate operation, normally afforded through the medium of a common-carrier 
air freight forwarder handling general commodities indiscriminately for the 
general public. 

The flower grower must so coordinate the growth, cultivation, production and 
shipment of his flowers and decorative greens to meet customer demands that 
his arrangements for the shipment of such a commodity becomes an indispensable 
link in the entire effort from producer to consumer. Only cooperative shipping 
arrangements organized by the producers themselves are capable of affording the 
personal, and detailed and qualified supervision necessary to meet such require- 
ments. The added cost resulting from an air transportation service undertaken 
for profit by an airfreight forwarder, presents an adverse competitive problem 
which, as to the producer, would result in curtailment of production and reduc- 
tion in marketing and distribution to a restricted area, generally defined as “west 
of the Rocky Mountains,” in many instances limited to only those areas which 
surface carriers, either rail or truck, could afford with a minimum time lapse 
from packing to distribution of only 24 to 36 hours. 

In conclusion, the denial of the opportunity to the producer-shipper to ship 
his products by air through cooperative action will reduce the air traffic poten- 
tial for the direct air carriers with whom the cooperative deals as a shipper, 
and would limit the area of marketability of the farm products involved, namely 
cut flowers and decorative greens. 

We respectfully submit that it is to the interest of continued, favorable, de- 
velopment of the floral industry and of the airfreight traffic potential that speaks 
for the early enactment of express exemption provisions as are proposed in H. R. 
6310 and thereby relieve or exempt cooperative operations in air transportation 
of floricultural or horticultural commodities. As to the form of such amend- 
ment, it is believed that while H. R. 6310 as introduced is adequate, provisions as 
are presently contained in section 408 (8) (a), (b) and (c) of the Freight 
Forwarder Act, made applicable to air transportation, would be satisfactory. 

Mr. Gavupro. If it please the chairman and the members of the com- 
mittee, I feel that the statement in behalf of my client, representing 
that portion of the flower industry in the San Francisco Bay area is 
comprehensive and complete. However, I would like to summarize it 
briefly for the record by indicating what we feel to be the need and 
urgency for the immediate and speedy enactment of this bill. 

‘That problem, that need, was presented in effect by the proceedings 
instituted under the provisions of the Civil Aeronautics Act which as 
indicated in the opening statement, is now on appeal to the United 
States Court of Appeals for the Ninth Circuit. 

It in effect told the flower growers and shippers whom I represent 
that when they band together as a mutual cooperative association 
for their own benefit and arrange for the air transportation of their 
products in the same manner that they have done and are doing, and 
will continue to do, to the extent that their needs require, by surface 
carriers, that in so doing they have assumed the status of a common 
carrier subject to the regulation of the Civil Aeronautics Board. 

The form of shipping by the member-producers of this organization 
is back, historically, even before an organization came into being, when 
the individual producers availed themselves of the saving provisions 


of the direct air carrier known as collect-distribution and were able 
to take all of their boxes of flowers to the air carrier who would make 
all of the necessary arrangements to distribute to component parts 
and after that would consolidate shipments to the several consumees, 
the members. 





AGRICULTURAL PRODUCTS SHIPPED BY AIR dl 

And, in doing that, in effect accomplished what we seek to accom- 
plish by the cooperative shipping arrangement. 

It developed that the practice, in complaint to the Civil Aeronau- 
tics Board, was ordered discontinued by the Board, as a consequence of 
which the producers of flowers in my area, in California, were bereft 
of any opportunity to avail themselves of the volume rates, and it is 
that, in part, which caused the organization of the organization which 
is now known as a nonprofit cooperative association under the agri- 
cultural code. 

In short, while in the first instance we might have had an oppor- 
tunity to deal with the direct air carrier, the airline, as a shipper, or a 
group, or an association of shippers, under the collective distribution 
rule, that opportunity is no longer available unless this bill, H. R. 6310, 
is enacted into law or unless my prosecution of the appellate review 
in case 4902 is sust: eran, ake it be judicially determined that the opera- 
tion which we engaged in is not in fact common carriage, bearing in 
mind that the C mail Aeronautics Board’s jurisdiction in the admin- 
istration of a sound transportation policy, is directed toward the com- 
mon carrier field; but the flower industry is at a distinct disadvantage 
as long as the principle announced by the Board is at least sustained, 
in practice or by rule or by the courts. 

And while as an attorney I have every hope and expectation of the 
success of that proceeding, the industry cannot stand by, as it were. 
with the sword of Damocles over its head. 

We feel that H. R. 6310 expresses nothing more than what Con- 
gress has long established, that agricultural cooperative efforts and 
the transportation of agricultural products which are, or might be 
defined in the bill here, will be exempted from regulation. 

Now, it has been suggested that that pronounced public policy is 
an exclusion from a status which, in fact, is common carriage or that 
it is an exempt common carrier status. However, as we look at it, in 
principle, the agricultural industry and particularly the flower in- 
dustry which my people represent should be given the same oppor- 
tunities in the development and in the enhancement of air transporta- 
tion as shippers have done in surface carriers, 

As to the form of the bill, I might say that the language in H. R. 
6310 would certainly meet our purposes. If it is examined in detail 
it will be found that that language conforms sabe antially to the ad- 
ministrative definitions in air-freight forwarders, in the absence of 
any legislative definitions, and Congress has not yet defined by statute 
an air freight forwarder. 

In the absence of such a distinction or definition, the Civil Aero- 
nautics Board took it upon itself in the administration of the act to 
define what an air-freight forwarder in the common carriage field 
will be and adopted part 269 of the Commission’s regulation. 

To remove any question of a doubt, H. R. 6310 follows substantially 
that definition and concludes in so many words that it shall be exempt 
in the handling of agricultural, horticultural, and floricultural com- 
modities. 

As to the other aspects of the exemption provisions, we can only 
say that our purpose in seeking the enactment of H. R. 6510 is in 
behalf of our flower industry. 

The extent to which Members of Congress on this committee may 
find it expedient or wise in the enactment of any legislation on a sound 
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transportation policy, as to other forms of cooperative shipping asso- 
ciations, we respectfully submit is a matter for your sound discretion. 
Our purpose is to secure the benefits of cooperative shipping asso- 
clations in the handling of floricultural, horticultural, and agri- 
cultural commodities. 

In conclusion I might say that Iam very appreciative of having been 
given this opportunity, and I am very pleased to note that the mural 
in the hearing room has upon it, displayed in the hands of one of the 
angels, depicted at bouquet of flowers. 

Thank you. I would be pleased to answer any questions you may 
have to ask. 

The CHairMan. I may say that last night I attended a dinner, and 
reference was made to the fact that very few flowers were used at 
the table. That was at the Mayflower Hotel. The flowers had come 
from Tacoma, Wash. 

Mr. Gavupio. I might say I have a copy of language which might be 
suggested as suitable, a suitable provision in H. R. 6310, which is 
drafted substantially in accordance with the same, or similar pro- 
visions in the Freight Forwarders Act and I would like to introduce 
it, with your permission, Mr. Chairman. I would like to introduce 
the suggested language. 

The Cuamman. Do you have additional copies that may be dis- 
tributed among the members of the committee? If vou do not have, 
we will have copies made so that the members can have the sugges- 
tion before them and also others who will testify in this matter as 
interested parties. I will ask the clerk to see that additional copies 
are made of that. 

Mr. Gavpio. Thank you. 

(The language above referred to is as follows:) 

A BILL To amend the Civil Aeronautics Act of 1938 to exempt operations in the trans 


portation of livestock, fish, agricultural, floricultural, and horticultural commodities 
from the Act and from the regulation by the Civil Aeronautics Board thereunder 


That section 416 (b) of the Civil Aeronautics Act of 1938 is amended by add- 
ing at the end thereof the following new paragraphs: 

(b) The provisions of this chapter shall not apply (1) to service performed 
by or under the direction of a cooperative association, as defined in sections 
1141—-1141d and 1141e—-1141j of title 12, or by a federation of such cooperation 
associations, if such federation possesses no greater powers or purposes than 
cooperative associations so defined, or (2) where the property with respect to 
which service is performed consists of ordinary livestock, fish (including shell- 
fish), agricultural (including horticultural and floricultural) commodities (not 
including manufactured products thereof), or used household goods, if the per- 
son performing such service engages in service subject to this chapter with re- 
spect to not more than one of the classifications of property above specified. 

(c) The provisions of this chapter shall not be construed to apply to (1) the 
operations of a shipper, or a group or association of shippers, in consolidating or 
distributing freight for themselves or for the members thereof, on a nonprofit 
basis, for the purpose of securing the benefits of any volume rates, or to the 
operations of a warehouseman or to the shippers’ agent, in consolidating or dis- 
tributing freight, whose services and responsibilities to shippers in connection 
with such operations are confined to the terminal area in which such operations 
are performed. 


The Cuarrman. Are there any questions? 

Mr. Crosser. Mr. Chairman. 

The CHarrMan. Mr. Crosser. 

Mr. Crosser. What is the status of your case / 

Mr. Gavpro. Mr. Crosser, the appeal procedure is now waiting oral 
argument. All of the briefs have been filed. I have no direct assu»- 
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ance as to when it may be orally argued, nor when the ultimate de- 
cision may emanate. In the meantime, by virtue of the same rule we 
are being pressed by further investigations as a respondent in the 
freight forwarder investigation case. And, I might say that while we 
have been ordered to cease and desist, there are nine other respondent 
shipping associations in that same proceeding, which pending that, 
conclusion of that case, Document 5947, are continuing to perform the 
service for their members and are waiting some administrative rules 
by the Civil Aeronautics Board. 

Our case is still subject to the order of cease and desist, affected only 
by the temporary restraint instituted by the circuit court. 

I might say, too, that it has been called to my attention that only the 
consolidated flower shippers in the Bay Area are a party to that 
appeal proceeding. We are the only flower association which is in 
volved in that court case. 

Mr. Crosser. What was the action in the lower courts ? 

Mr. Gaupio. The proceeding was in Docket 4902 before the Civil 
Aeronautics Board, as the original investigator under the enforcement 
provisions of the act. The final decision of the Board has been ap- 
pealed under the Administrative Procedure Act directly to the circuit 
court of appeals, as a review proceeding and in that procedure the only 
other step would be a direct appeal or certiorari rather to the Supreme 
Court. 

Mr. Crosser. I do not believe you got my question. I asked what 
was the action of the lower courts. 

Mr. Gavupto. The Civil Aeronautics Board has originally issued an 
order to cease and desist. 

Mr. Crosser. I understand. 

Mr. Harris. And you went direct to the circuit court of appeals? 

Mr. Gavupto. We appealed directly to the circuit court of appeals. 

Mr. Harris. As the law provides ¢ 

Mr. Gaupro. Yes, sir. 

Mr. Hinsuaw. Mr. Chairman. 

The Cruatrman. Mr. Hinshaw. 

Mr. Hinsnaw. Recently, Mr. Younger furnished me with a state 
ment made in connection with the pending measure, H. R. 6310, which 
was transmitted to the Civil Aeronautics Board for comment and then 
the comment, when returned from the Civil Aeronautics Board was 
transmitted to Mr. Younger, and I presume that you have had an 
opportunity of examining that comment ¢ 

Mr. Gaupto. Yes, sir. 

Mr. Hinsnaw. Now, on page 2 of the letter from the Civil Aero- 
nautics Board dated March 23, 1954, the following is stated, and I 
would like to have your comments upon that: 

In refusing to stay the effective date of the cease and desist order issued 
against Bay Area pending the completion of the Air Freight Forwarder Investi- 
gation, or final disposition of an application for an exemption to be filed by thut 
shippers’ association, the Board found that it would be contrary to the public 
interest to permit Bay Area to operate outside of the regulatory framework of 
the act since similar treatment would then be required for other such types of 
organizations, with possible disastrous consequences to the existing regulated 
industry, and a resulting loss to the public and the direct air carriers of the 
services performed and the traffic generated by authorized followers. More- 
over, the Board did not believe that Congress intended that nonprofit associations 
competing directly with carriers subject to regulation should escape regulation 
merely because of their form of organization. At the same time, it was expressly 
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stated that the Board was not necessarily committed to the policy of regulating 
associations of shippers in the same manner as it regulates other freight for- 
warders nor was it committed to the policy of protecting airfreight forwarders 
who operate for a profit. These were matters for future determination in the 
Air Freight Forwarder Investigation proceeding. While Bay Area could obtain 
with little burden the authorization to operate as an airfreight forwarder, it has 
not elected to do so and is continuing its activities pending a review of the 
Board order by the United States Court of Appeals for the Ninth Circuit. 

Now, what have you to say concerning that paragraph 

Mr. Gaupto. Well, Mr. Hinshaw, the last sentence in that para- 
graph points up my response. The cooperative, nonprofit coopers itive 
association which I represent is organized under the agriculture al 
code of the State of California. As such it can only admit to mem- 
bership under the agricultural code, producers of farm products in- 
cluding horticultural and floricultural commodities. 

To compel Bay Area, as I would like to refer to it in short, to compel 
Bay Area to apply and receive a letter of registration as a common 
carrier, airfreight forwarder, it would be constrained under the law 
of common carriers to accept for shipment in air trans ports ition any 
shipment of any person in the shipping public. It might conceivably, 
for example, limit its services to a particular commodit y, but it would 
have to receive shipments of all persons tending products and in so 
doing would lose the benefits granted by the agricultural code under 
the marketing acts. 

In other words, it would force upon Bay Area, strictly as a non- 
profit cooperative association under the agricultural code, the duty 
to perform a service for persons it is not by law permitted to per form. 

Mr. Hrnsnaw. Can you indicate what persons, what type of per- 
sons, would be required to be served ? 

Mr. Gavpto. So far as I know, the Civil Aeronautics Board does 
not classify and has not classified freight forwarders. Theoretically, 
a letter of registration to Bay Area, for example, would invoke upon 
its common carrier status for general commodities. It would have to 
file a tariff and it would have to specify in that tariff what products it 
could or might or intended to move; but it would have to serve all 
persons of the shipping public. 

Mr. HinsHaw. You could limit, by that means, the shipment to 
flowers, could you not? Cut flowers ? 

Mr. Gavupto. You would have to go further than that, Mr. Hinshaw, 
and to limit it to shippers who are producers of flowers and in so doing 
would be discriminating against other flower shippers as a common 
carrier 

Discrimination, I would like to cite in my statement, is one of the 
reasons Why common-carrier service rendered by a freight forwarder, 
at least so far as the producers of farm products is concerned, has not 
proved either satisfactory or adequate. It is a handling of the prod- 
ucts of a producer, producer members, which enables such attention 
over the products of the members as to insure ultimate satisfactory 
transportation and distribution. 

The common carrier handling a shipment, you might say, for the 
general public for profit is merely interested in making his profit, but 
the close association between the cooperative and the goods it handles 
for its members is lacking. 

Mr. Hrysnaw. You could file a tariff only for cut flowers, could you 
not ¢ 
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Mr. Gavupio. You might file a commodity tariff, but it could not be, 
or would not be any practical solution as to the carriage involved, be- 
cause the tariff cannot be so projected as to enable the shipping public, 
let us say, know what the charge will be. In other words, in a 
tariff 

Mr. HiNnsnaw. I think that the gentleman’s explanation is slightly 
strange. But, you could file a tariff only for cut flowers that would 
be understandable to your trade, in other words, and I do not see 
where there would be anyone else that would offer cut flowers in any 
volume other than a bouquet shipment, other than a producer of cut 
flowers or a wholesaler of cut flowers, or somebody engaged in the 
cut-flower business. Is that not true? 

Mr. Gaupto. That is true, but when we handle, for example, the 
shipment of nonproducers, we would lose our status under the co- 
operative associations, of the Agricultural Code. 

Mr. Hinsuaw. Is -™ something of particular benefit? 

Mr. Gaupto. Yes, is, because it ties in with substantially the 
provisions in the Federal Marketing Acts and as cooperatives are 
recognized under the Marketing Acts, whether they be Federal 
State, a member enjoys certain privileges which otherwise are not 
granted. 

Mr. Hinsuaw. Do you utilize those privileges in marketing 
flowers? 

Mr. Gaupio. At the moment the cooper: ative, nonprofit cooper ative 
association act does not encompass marketing, as that term is under- 
stood; but it does authorize by law a cooperative association in the 
performance of any specific services incidental to marketing, such as 
shipping. 

Mr. Hinsuaw. But you do not presently use the Marketing Act, do 
you ¢ 

Mr. Gaupro. As a cooperative ? 

Mr. Htnsnaw. Yes. 

Mr. Gavpio. No. 

Mr. Hinsuaw. Then, it would not make any difference, would it? 

Mr. Gavpro. Well, it might. 

Mr. Hrnsnaw. Whether you retain your status as a marketing 
cooperative or not ? 

Mr. Gaupio. Well, not to the extent of marketing, but to the extent 
of other purpose of the Non-Profit Cooperative Association Act; yes. 

Mr. Hinsuaw. Which is what ? 

Mr. Gavpto. Well, the policing of the Department of Agriculture, 
for example; in research; in any of its other services which the De- 
partment offers to the cooperatives. 

Mr. Hrxsuaw. How much benefit do you get from that? 

Mr. Gaupto. The industry is getting substantial benefits in the 
matter of research and cooperates very closely with the Department 
of Agriculture. 

Mr. Hrnsuaw. And you could not get that if you were not a 
cooperative ? 

Mr. Gavpto. I do not say that. I say we do better on the coopera 
tive basis. 

Mr. Hinsnaw. Well, it seems to me that that service with the De 
partment of Agriculture is offered to anyone whether it be a market 
ing cooperative or an individual; is it not? 
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Mr. Gavpio. That is true; but the efforts can be coordinated 
through a cooperative. 

Mr. Hinsuaw. Well, your association can do that ¢ 

Mr. (FAUDIO. Yes. 

Mr. Hinsuaw. You can have another association for the purpose of 
shipping, can you not’ By leaving out one member of the first asso- 
ciation, or adding one member to it, you could have another association. 

Mr. Gaupio. That is true; but it does not—— 

Mr. HinsHaw. In other words, that talk about a marketing coop- 
erative does not add up in this case as a part of the reasons why you 
want to obtain this exemption / 

Mr. Gavupw. Well, I do not say that. And, perhaps, I did not make 
myself clear on that point. We are not secking exemption provisions 
in H. R. 6310, because of the Marketing Act as such. We consider the 
producer in the field of agriculture, as such, as to permit the grant ing 
of an exemption which has long been the policy in past acts of this 
ty pe, SO far as carriers are concerned. 

Mr. Hinsuaw. In other words, so far as the surface carriers are 
concerned / 

Mr. Gaupro. That is correct. 

Mr. Hinsuaw. Not in connection with the air carriers? 

Mr. Gauvpio. No. 

Mr. Hinsnaw. I understand that this investigation that is being 
conducted by the Civil Aeronautics Board into freight forwarders and 
the disposition of the applications for the exemption will be filed by 
your association, and that the proceeding is voing along and that it 
will eventuate in some kind of a decision. Is that not true? 

Mr. Gavupro, Ultimately there will be a decision, certainly. 

Mr. HrnsHaw. And we will know more about the whole situation 


when that time comes? 
Mr. Gavupto. Well, it in effect says that, its concept means in effect 
that agricultural products will be regulated. 


Mr. Hinsuaw. You believe they should, do you not ? 

Mr. Gaunto. I mean, the contention is that the congressional intent 
in effect applies to agricultural commodities and they will be regu- 
lated in air transportation, and we as a cooperative take the view that 
Congress in its wisdom has long granted exemption in the handling of 
agricultural commodities. 

Mr. HinsHaw. In surface transportation. 

Mr. GaAvupt1o. Yes, sir. 

Mr. Hrnsuaw. But not air transportation; it being a specialized 
form of transportation. 

Mr. Gavpro. Yes, sir. 

Mr. Youncer. Will the gentleman yield? 

Mr. Htnsnaw. Just one moment. I want to continue my question- 
ing here. 

Mr. Gavpto. It is in this sense important: The consolidation serv- 
ice Which our organization perform for its members will, and does, in 
many instances, include for example distribution or break bulk at 
intermediate points, such as Chicago, or St. Louis; with ultimate 
distribution or transportation beyond with movement by a surface 
carrier. It could be either by rail or by truck. 

Now, we have the anomalous situation that whereas under enact- 
ments of Congress we can arrange that transportation to the extent 
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that it involves a truck or surface carrier movement, we are prohibited 
from doing it because a part of that overall movement is partly by air 
and we find as a matter of transportation, that is the movement from 
one point to another, no distinguishing factor to apply in different 
rules in the handling of agricultural products in air, as applied by 
surface carriers, 

Mr. Hinsuaw. Presumably that will come out of this investigation. 
That is another avenue of the investigation and the Congress will 
receive recommendations from the Civil Aeronautics Board as to what 
law it recommends for the regulation of air freight forwarders or 
freight forwarders by air, and then maybe, they may be similar to, 
the same as, or different from part IV of the Interstate Commerce Act. 
Is that not so? 

Mr. Gaupto. Yes. I will say that the record in Docket 5947 will 
show the need for agricultural exemption, as was testified to by the 
various producer witnesses and flower shippers in the ( ‘alifornia area. 

Mr. Hinsuaw. But there are other shippers of agricultural com- 
modities or products besides flowers. 

Mr. Gavupio. Yes. 

Mr. HrnsHaw. Flowers are not the only agricultural products. 
There are many other products. 

Mr. Gaupto. Yes. 

Mr. Hinsnaw. You might mention artichokes as one, although no 
body knows whether the artichoke is a flower or a fruit. 

Thank you. I will be glad to yield to Mr. Younger. 

Mr. Youncer. Go ahead and finish your questions. 

Mr. Hinsunaw. All right. Now, the Civil Aeronautics Board said 
in its reply, it is concerned with the resulting loss to the pe lic and 
the indirect cargo carrier service performed and the traffic generated 
by authorized forwarders. 

Are you concerned with that? 

Mr. Gavupio. You are in effect asking me, are we concerned with the 
consequences of, let us say, movement, exempted movement of agri- 
cultural products upon a freight forwarder. 

Mr. Hinsuaw. No; I would not say that. 

(re you concerned with the livelihood of the authorized forwarders ? 

Mr. Gaupro. We, as an industrywide organization, at least so far 
as the northern end is concerned, take this view as a matter of eco- 
nomics. We do not ask nor do we seek any one purpose in engaging 
in the common carrier freight forwarder field. 

Our initial venture, which our initial organization encompassed, at 
one time performed many services and the one who is now the only 
recognized common carrier, air freight forwarder, from our area. We 
were interested in moving our products, flowers, by a personalized, 
supervised, method of handling that would insure ultimate delivery ina 
reasonable and marketable condition as possible at the minimum of 
expense 

We were not seeking, and never asked, that anyone enter the common 
carrier field. 

Now, it happens, historically, that there is only one means of secur 
ing a consolidated rate under present rules with the Civil Aeronautics 
Board, outside of the cooperative association formed in California 
today and that is by tendering the shipments to air freight forwarders. 
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Now, that in effect. as was indicated at one point In our review, is 
taking the savings from the pockets of the producers and placing them 
in the pockets of the common carrier freight forwarder as his profit, 
because the direct carrier is always going to get the same revenue 
whether he receives it from the shipping association or air freight for- 
wi: = rs. The only one thing that is going to suffer any loss of revenue, 

s far as the consolidation is concerned, through a shipping associa- 
tion, is the air freight forwarders, and it means in effect that you can- 
not, as producers, affect the savings and economies through your own 
nonprofit cooperative; but must of necessity tender your flowers, 
pre ducts, to a common earrier freight forwarder. 

We do not believe that that demonstrates the time honored policy by 
Congress of according agricultural exemption in the Freight lor- 
warding Act for agricultural commodities .and the Motor Carrier Act. 

Mr. Hinsnaw. Now, it says here on page 3 of the same letter: 

Without going into the merits of H. R, 6310, the answer appears inescapable 
that any legislation, which removes Bay Area and similar shipper activities from 
the economic jurisdiction of the Board at a time when other indirect air carriers 
are continuing to function thereunder, would give this form of organization all 

f the rights but none of the obligations of the regulated industry. Mr. Gaudio 
reaches a contrary conclusion by side-stepping the common carrier aspects of 
these activities and their competitive affect upon other air freight forwarders 

Of course, I do not expect you to agree with that, but you may want 
to comment on it. 

Mr. Gaupio. Well, I think it refers in part to my earlier discussion 
hat it seeks to prefer by idministrative rule, from a practical stand- 
point, a virtual monopoly in air freight forwarding as opposed 
permitt ing r nonprofit cooperative associat ions to handle their own agri 
cultural products. That is " effect, as I read the statement, what the 
Board seeks to imply, that we shou | d deny the cooperative the same 
privileges that are enjoyed surfacewise and pass on what would have 
been sav ings to them, in the form of profits to the forwarder. 

Mr. Hinsuaw. Do you seek to be authorized to do what the ordinary 
freight forwarder, by surface carrier, is permitted to do, namely, oper- 
ate by truckload or carload, or vanload, and not by 1. ¢. 1., or less than 
vanload, or less than truckload rate shipments / 

Mr. Gaupio. Mr. Congressman, you are referring now to surface 
transportation ? 

Mr. Hinsuaw. I am asking you whether you seek to do by air that 
which would be different from the transportation, by surface freight 
forwarders. 

Mr. Gaupio. No. 

Mr. Hinsuaw. You seek to do plane-load shipments; is that right! 

Mr. Gaupio. Yes, and to do—— 

Mr. Hinsuaw. Exclusively plane loads? 

Mr. Gaupio. No, not exclusive ly plane loads. We handle consoli- 
dations to a direct carrier which may be less than a plane load. We 
also charter planes during peak seasons in order to carry the volume 
necessary to meet the C hristmas, holiday deliveries, or Mother’s Day 
holiday deliveries for example, which the common carrier sc hedules 
would not facilitate; but the principle is that we are not seeking to 
do anything more in air than a nonprofit cooperative association of 
agricultural producers might do surfacewise. 
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Mr. Hinsuaw. I do not know what they do on the surface, but it 
seems to me that you would have to have a truckload or a carload, 
or a vanload, or pay for a truckload, or a carload or vanload, pay 
rates for a truckload, a carload, or a vanload, whether you used it 
or not. I mean, pay for the entire truckload, or carload, or vanload, 
as the case may be. 

Mr. Gavupio. Yes, on truckloads; on carloads; but that does not pre- 
clude the forwarder, if you are speaking about forwarders, from 
arranging for the shipment of a single shipment. 

Mr. Hinsnaw. If he charges the surcharge. 

Mr. Gaupio. Yes. 

Mr. Hinsuaw. Exactly. 

Mr. Gaupio. But, we do not. 

Mr. Hinsnaw. No; I see that. I wiil suspend. 

The Carman. Has this question been before the Board, the CAB, 
for a decision ? 

Mr. Gavuptio. Yes. 

The Crareman. Have any hearings taken place, or did any take 
place preliminarily to the decision ¢ 

Mr. Gaupio. Yes, it did. We had what they call—I think they 
refer to it as an informal proceeding for the purpose of endeavoring 
to effect. some stimulations, or something to that effect. 

The Charman. Was the point made that the principle for which 
you were applying was no different than that which applies to surface 
carriers ¢ 

Mr. Gauptio. Yes, sir; it was, Mr, Chairman. 

The Cuamman. Did the Board make a decision on that question ? 

Mr. Gaupto. They did. 

The CHatmMan. Did they give a reason, in their decision, as to 
whether there should be a difference ? 

Mr. Gavupio. Essentially the reason why they believe there is a 
difference, which formed the basis for the cease and desist order 1s 
this: That Bay Area is a common carrier. 

The CnatrmMan. Did their reason indicate that they were not even 
favorable to the extension of the principle that there had been an 
exemption that had been oranted to the surface carriers ? 

Mr. Gaupio. I do not know that I got the question, but they did 
gnore the principle. 

The Cuamman. That is what I am trying to find out, whether they 
sought to distinguish between that exemption which you say applies 
to surface carriers and does not apply in the same way to the air 
carriers. 

Mr. Gaupio. I see, Mr. Chairman. They did not try to distinguish 
it. In fact, they made considerable moment of the fact, both in the 
administrative procedure and on the appellate review to the circuit 
court, that the Civil Aeronautics Act lacks exemption provisions such 
as are contained in the Freight Forwarders Act and Motor Carrier 
Act, and which we seek to have passed by this bill. 

The CHArMAN. Well, that is what I am interested in. 

On the face of it, it would seem as if there was some force in the 
statement that you made that you are only asking for the same exemp- 
tion that already exists with respect to the other types of carriers. 

Mr. Gaupto. That is very correct, Mr. Chairman. 
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The Crarman. And for that reason I was interested to know 
whether the Board had, in its decision, indicated why there should be 
this change of principle or why there should be a different principle 
applied to one form of transportation and not to the other. 

Mr. Gaupio. Well, their conclusion was twofold: One is, as I said, 
they pointed to the fact that the Civil Aeronautics Act does not contain 
an exemption provision. 

Secondly, they said regardless of that fact, we contend, and so hold, 
that you are in the eommon-carrier field as an airfreight forwarder 
in air transportation, notwithstanding the fact that the act referring 
to common carriers for the general public and indiscriminately for 
hire, and we are on that legal question before the circuit court. 

We have argued it and taken the position that a nonprofit shipping 
association such as Bay Area is, is not only entitled to but should have 
an exemption as a matter of law, and if it is not in the law, we respect- 
fully urge that it be enacted into law, or as it is performed, and 
organized under the agricultural codes, not for profit; not for the 
general public or indiscriminately; it is not a common carrier and, 
therefore, with or without, should not have Board surveillance or 
Board jurisdiction or cease and desist powers given to the Board over 
the industry. 

The CHamman. Well, as these hearings progress I will be interested 
to know from the parties who will appear in opposition to this pro- 
posed legislation as to the reason that would justify a different princi- 
- being applied to the air than that which is applied to surface 

‘arriers, assuming that there is a difference, as you have indicated. 

Are there any further questions, gentlemen ? 

Mr. Youncer. Mr. Chairman ? 

The CHatrman. Mr. Younger. 

Mr. Youncer. As a representative of the flower industry, I will 
ask you how much has that industry grown since, say, 1945 in our 
part icular area ? 

Mr. Gaupio. As a matter of invested capital, I am not too certain, 
but I will say that the movement of flowers in air transportation has 
increased, which indicates an increase in production, by some 30 
percent, since the participation of the Bay Area cooperative. 

Mr. Youneer. The question was r aised here awhile ago about why 
you did not wait, why your cooperative did not wait until the hearings 
on the freight-forwarder investigation was over. 

Now, was an effort made before the CAB to defer their cease and 
desist order until those hearings were completed ? 

Mr. Gaupro. Yes; there was. We made a request that the cease 
and desist order be held in abeyance and I might say that both in the 
Board’s decision and in the investigation case against us and the order 
of investigation in Docket No. 5974 were issued at the same time, same 
day, February 5, 1952 

Now, in that order of investigation into the whole indirect carriage 
of property, the Board listed nine other shipping associations as re- 
spondents, including ourselves, and we asked the Board, in the light 
of this development, and particularly since we have pending an appli 
cation for exemption, and there are other shipping associations simi- 
larly situated, and inasmuch as this matter will come up in the investi- 
ration, should not your cease and desist order be held in abeyance, 
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and we submitted that argument on petition for rehearing and that 
was denied. As a consequence we were constrained to appeal. 

Mr. Youncer. Did they issue a cease and desist order against the 
other nine mentioned in that proceeding ¢ 

Mr. Gaupio. No: they have not. Those nine shipping associations, 
and, of course 

Mr. Younerr. They permitted them to continue to operate the same 
as they had before ¢ 

Mr. Gauptio. Yes. 

Mr. YouNncer. Your organization was the only one that was singled 
out on the cease and desist order, so far as you know ¢ 

Mr. Gaupto. So far as I know, of those named as parties respondent, 
including ourselves, we were the only ones. 

Mr. Youncer. That was singled out for that type of order? 

Mr. Gaupto. Yes. 

Mr. Youncer. The question was raised a while ago by my colleague, 
Mr. Hinshaw, about the differs nee between the surface transportation 
and the air transportation, and it was indicated that the Civil Aero 
nautics Act provided for a different treatment. Can you tell me, 
whether, in your opinion, the act provides that the cargo must move 
through a licensed freight forwarder ? 

Mr. Gaupio. There is no provision, to my recollection, of the Civil 
Aeronautics Act, that says in so many words, unless it is handed to the 
direct carrier, it must be handed to the indirect carrier subject to 
regulation. 

I do not know that that is the intent of the law. 

Mr. Youncer. Did not the Board at one time state that they wel 
issuing the freight-forwarder regulations, because the law required it ? 

Mr. Gaupto. I beg your pardon. 

Mr. Youncer. Did not they maintain that position at one time ¢ 

Mr. Gavpto. In our case, 4902, they took the position that the law, 
the Civil Aeronautics Act, gives them the authority, administratively, 
to define an airfreight forwarder and to regulate them. 

Mr. Youncer. That is true, but did they at the same time state that 
under the law the Board felt that it was mandatory that they should 
issue that reeulation ? 

Mr. Gauptio. Yes. In other words, the had to issue it. as they 
put it to us, that they had to issue it, under the law, to protect the 





economy of the freight forwarders, whatever adverse effect it might 
have on the flower industry. 

Mr. Youncer. And is it not true that that position does not coinecid 
with the position taken by Mr. W. P. Sullivan, attorney for the CAB, 
when he wrote to Congressman Hinshaw and I quote: 


At the same time, it was expressly stated that the Board was not necessarily 
committed to the policy of regulating associations of shippers in the same 
manner as it regulates other freight forwarders nor was it committed to the 
policy of protecting airfreight forwarders who ¢ 
matters for future determination in the airfreight forwarder investigation 


yperate for a profit. These were 
proceedings 


Thus indicating that this was a matter of policy for the Board and 
nota requireme! { by law. Would not that follow ? 

Mr. Gaupio. Well, that would be my impression, as it has been 
made against me by the people that I have dealt with. like the Office 
of Enforcement, that it is the policy of the Board to order these 
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things done in the manner in which they are doing, has rather stand- 
ard procedure, whereas in the letter you point out it seems to indicate 
the contrary. 

Mr. YouncGer. Indicates that it is a policy matter. 

Mr. Gaupro. That is correct. 

Mr. Youncer. Of course, if it is not in the basic Civil Aeronautics 
Act then Congress has never passed on this subject, has it, as it has 
in other common carrier acts? 

Mr. Gavupto. No; that is one of the reasons that we feel there is 
immediate need for this bill. Congress has never, in the Civil Aero 
nautics Act defined an airfreight forwarder, by statute. It is only 
the Board’s rules that has defined an airfreight forwarder. 

Likewise, Congress has not yet enacted any exemption provisions 
such as have been enacted heretofore on surface transportation. It 
is a lack of these two factors, as well as a matter of basic law that 
we feel impels the enactment of H. R. 6310. 

Mr. Youncer. Then it would normally follow that ever place 
where Congress has expressed its opinion and decided as congressiona| 
policy, this same exemption has been granted in transportation, where 
Congress has definitely settled the policy. 

Mr. Gaupio. That is true, in all forms of regulation under the 
Interstate Commerce Act, the Common Carrier Act, and the Freight 
Forwarder Act. 

Mr. Youncer. So that the Board in this case has very definitely 
taken a position contrary to the expressed will of Congress as shown 
by all of these other acts ? 

Mr. Gavupto. Well, in our view, not only contrary to that public 
policy, but it cites the very fact that there is a lack of exemption 
provision, as a basis for its control. 

Mr. Youncer. That is right. Now, you mentioned a while ago, 
and Mr. Bright mentioned it, the leasing or hiring of a plane. Do you 
consider that the hiring of an entire plane or the leasing of a plane 
for transportation is still under the regulation of the CAB ¢ 

Mr. Gavpio. I would like to answer that in this form: As we indi- 
cated to the Civil Aeronautics Board at oral argument and in our 
brief, all of the traffic will come in effect under the jurisdiction of the 
Civil Aeronautics Board, because it moves via direct carriers, which 
is under the Board’s jurisdiction as to service and rates. 

Now, whether or not the cooperative contracts for a planeload or 
sends a smaller consolidation by a common carrier schedule of the 
direct carrier is incidental. I mean it is of no consequence to us. 

The same principles which preclude us, or in effect order us, to 
cease and desist will be applicable to the chartered operation as it is 
to the consolidation. 

Mr. Youncer. Well, that is the point I am making. There has 
been some suggestion made in my contact with the members of the 
Board that you would be privileged, if you wanted to, at any time, if 
you just chartered a plane, you would have the right to charter a 
plane and ship your flowers anywhere you wanted to by a plane charter. 
Have they indicated that to you at any time—that you could do that? 

Mr. Gavupro. Well, I have been in discussions with the counsel, with 
the Board. It has been indicated to me that even a charter operation 
by our association would be a violation of the law. 

Mr. Youncer. You could not even charter a plane! 
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Mr. Gavptio. That has been the assertion. Now, we have not been 
told not to engage in charter. We have been told not to engage in any 
airplane transportation in handling our products. I assume that 
includes charter operations, because on a charter we would do no 
different than we do on a consolidation. It is still a consolidation, 
except that it is a larger consolidation, namely, a planeload; but we 
still handle that planeload to the break bulk point and ultimate dis- 
tribution center for its members. 

In so doing, the Board takes the position that we are air forwarders 
subject to regulation. 

Mr. Youncer. So that you are also denied—under that, you would 
be denied the right to charter a plane. 

Mr. GAupio. Yes. 

Mr. YounGer. Under their ruling. 

Mr. Gaupto. In 6383 we have that same denial. 

Mr. Youncer. Now, getting bac . for just a minute to the freight 
forwarder. Under the definition by the Civil Aeronautics Board, 
what are the obligations of a freight forwarder or indirect carrier? 

Mr. Gaupro. Well, the indirect carrier, as defined by the Civil Aero 
nautics Act and as administered by the Board in its economic regula- 
tions, isa common carrier. It has under law full responsibility to the 
shipping public. Let us say that that is the law. rh in our practice 
and experience, it has not been demonstrated insofar as an air freight 
forwarder is concerned, and that while the law eiaen the responsi- 
bility on a common carrier, and while a common carrier, and while an 
air-freight forwarder is in effect an air carrier, and as such a common 
carrier, because of the fact that except for the truck movement in 
volved by the forwarder, either the pickup at one end or the delivery 
at the other end, or the terminal in bet ween, except for that particular 
phase of the movement, custody is in the hands of a direct air carrier. 

Mr. YouncGer. That is right. 

Mr. Gaupio. Now, then, on the matter of re 1 RE In many 
instances—I am not prepared to give any statistics on it, or percent- 
ages at this time— but i in many instances the loss, if there is a loss. may 
occur while in the custody of the direct carrier, and the freight for 
warder who by law is given this responsibility, seeks to impos e the 
ultimate liability on the direct carrier, whereas when the shipper is 
dealing with the air-freight forwarder, and tenders the shipment to the 
forwarder, he looks to him as a common carrier, not the direct carrier. 

As a matter of fact our shippe rs do not know which direct carrier 
will move the product when they tender shipment to the forwarder 
and in so doing it creates such dual common carrier status that the 
forwarder has, in our experience, as demonstrated in our statement, 
utilized that and the assignment of claims pr ivileges to the prejudice 
of the flower shippers. 

Mr. YounGer. But it is generally understood that under the law 
the freight forwarder, or the indirect carrier, holds himself out to the 
public to take all types of shipments; is that not true ? 

Mr. Gavpto. That is true. 

Mr. Youncer. Are there licensed freight forwarders in our area 
working out of San Francisco who have not even published a tariff 
on flowers? 

Mr. Gavupto. Yes, sir. As I stated, there is only one air-freight for- 
warder offering a tariff and service on flowers today. In 1945, in San 
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Francisco, for example, recently concluded, two other air freight 
forwarders located in the bay area testified (1) that they do not pub- 
lish even a tariff for flowers and have no purpose in so doing and the 
other, while a tariff was on file, they are not interested in going clear 
down to Mountain View, or away down to Santa Clara, from San 
Francisco, to perform a special transportation—not air transporta- 
tion—but truck service to the San Francisco Airport, and refused 
to do that. 

Now. there is only one forwarder as 2 common carrier out of that 
area. 

If we are stopped, in effect we are precluded and not oranted an 
exempt status, we must of necessity deal through this one common 
carrier. 

Mr. YounNal R. Now we have rot to answer the call of the House. I 
have just one further question. 

The CHamman. I was going to inquire how much more time would 
be needed. May I inguire at this moment if there are others here who 
are anxious to be heard? Very well, you have heard the bells ringing. 

Mr. Youneer. Are you asking in this request any favors of any kind 
or description from air transportation that are not available to you in 
surface transportation at the present time? 

Mr. GAUDIO. None whatever, as ] understand heretofore. 

Mr. Yor NGER. And if you were ordered to cease and desist probably 
the airlines will lose considerable of the business that is now going 
through the airlines? 

Mr. Gaupio. That is true, sir. Our experience has shown that with 
the denial of cooperative efforts, there is a loss in traffic volume to the 
direct carrier. 

Mr. Youncer. That is all. 

The CnatrmMan. Thank you. 

Mr. Youncer. Now, I would like to make this further query. This 
amendment that you introduced, so far as you know, has the tacit ap 
] roval of the Agricultural Department ¢ 

Mr. Gavpto. So far as I know it. does. Mr. Younger, because its 
framework is the same as the Freight Forwarder Act. 

The Cuamman. Mr. Gaudio, we thank vou for your appearance 
and the information that you have given us in dealing with this pro- 
posed legislation. 

In looking over this list of witnesses. I find that there is one more 
witness from California, is that right, Mr. Bonaccorsi. 


STATEMENT OF JAMES F. BONACCORSI, PRESIDENT, GOLDEN GATE 
WHOLESALE FLORISTS, INC., SAN MATEO, CALIF. 


Mr. Bonaccorst. Yes, Mr. Chairman. 

The CHarrman. How long will your statement take? 

Mr. Bonaccorst. My statement will take not more than 10 minutes to 
present. 

The Crarrman. It will be impossible for us to finish this matter 
today, in view of the fact that important measures are on the floor of 
the House. However, there will be 2 or 3 hours of general debate and 
I was going to suggest that the committee meet long enough during 
that time to hear the gentleman from California (Mr. Bonaccorsi). so 
that he might return, as well as other witnesses. I see that Senator 
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Gurney from the CAB is present, and Mr. Tipton is here. Mr. Masa- 
oka and Mr. Halvorson are also listed. They are here in Washington. 
Mr. Youncer. Mr. Chairman, I have a statement from Mr. Halvor- 
son of the National Grange which he would like to have introduced 
into the record. 
The Cuarman. Very well, that may be made a part of the record. 
(The statement referred to is as follows :) 


STATEMENT OF Lioyp C. HALvorson, ECONOMIST, THE NATIONAL GRANGE 


It is already becoming evident that we need in the Civil Aeronautics Act the 
same agricultural commodities exemption and exemption of farmer cooperatives 
as we have in parts II and IV of the Interstate Commerce Act. 

I have read the statement presented to this committee by Consolidated Flower 
Shipments, Inc., on H. R. 6310. This is but one of thousands of nonprofit co- 
operative associations serving farmers. However, because it provides a coopera- 
tive air shipping service to farmers who produce cut flowers, a highly perishable 
product requiring air transportation for distant markets, this association has 
already come under the scrutiny of the Civil Aeronautics Board 

To us it seems strange that a cooperative association of farmer producers 
shipping cut flowers jointly should be told in effect that while you don’t operate 
ike 2 common carrier (freight forwarder) you really are one and must here- 
after operate accordingly. It seems like being put into a business by Govern- 
ment edict even though you don’t want to go into the business. Actually farmers 
shipping flowers cooperatively have no desire to go into the common-carrier 
business. To be forced to do so would greatly interfere with, if not destroy, the 
farmer cooperative It would also interfere with the full and proper de- 
velopment of the airplane in the transportation of farm products. Without co- 
operative shipping associations, the rate and service situation would make it 
impractical to send flowers by air, we are told by people who know the California 
cut-flower situation 

The problem of the Consolidated Flower Shipments, Inc., is but a small facet 
of the overall problem. We believe H. R. 6310 should be broadened so as to pro 
vide for air transports serving agriculture, the same exemptions as was provided 
in the Motor Carrier Act of 1935 for trucks serving agriculture. This would in- 
clude farmer-owned air transport, air transport operated by cooperative associa 
tions, and air transport engaged in carrying property consisting of ordinary live- 
stock, fish, horticultural and nursery products, and other agricultural products 
(not including manufactured products thereof), if such air transport is not used 
in carrying any other property or passengers for compensation at the same time. 

There also needs to be the same exemption for cooperative shipping associa- 
tions from the freight-forwarder (common carrier) regulations in the Civil 
Aeronauties Act as is found in part 1V of the Interstate Commerce Act, sections 
$02 (b) and (¢). 

Air transportation is as yet important to only a few agricultural enterprises, 
but it will continue to grow in significance. When the day of atomic-powered 
aircraft arrives, transportation of fruits and vegetables may be primarily by air. 
Even now, however, it is important to maintain freedom to engage in air trans 
portation of farm products without exclusive rights for anyone, Those with 
rights may not have the ingenuity, the imagination, the flexibility, the efficiency, 
and the willingness to serve the peculiar needs of agriculture that can be found in 
the thousands of independent air transport operators who are in existence or will 
come into existence in time if not suppressed 


The Cuatrman. Then other local witnesses, will be given an oppor- 
tunity on the next day we put the bill down for hearing, to be heard, 
but. in the meantime I am just wondering if there is anyone who ob- 
jects to taking 10 minutes to hear Mr. Bonaccorsi’s statement. I 
think we could just about get it in. 

Mr. Bonaccorsr. Mr. Chairman and gentlemen. 

The Cuatrman. If I may interrupt. Under the circumstances, 
let me say to Senator Gurney and Mr. Tipton, it will not be 
necessary for you to wait any longer if you wish to go. 
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Mr. Gurney. Mr. Chairman, I am hoping on account of a meeting 
of the Board which is scheduled to meet Friday, I am hoping that in- 
asmuch as you did not get to our Board’s testimony this morning, —_ 
it will be possible to postpone it until next week. But then I ca 
take that up with you later, or take it up with the clerk if necessary. 

The Cuarrman. I had thought that it might be possible to finish to- 
morrow or the next day, but I cannot say definitely. 

Mr. Gurney. We will try to get together. 

The Cuarman. Whatever suggestions you have to make, will you 
take that up with the clerk, please ? 

Mr. Gurney. Yes, Mr. Chairman. 

The Cuarrman. Mr. Bonaccorsi, you may proceed with your state- 
ment. 

Mr. Bonaccorst. Mr. Chairman and gentlemen, my name is James 
F. Bonaccorsi, I am the president of the Golden ‘Gate Wholesale 
Florists, Inc., whose address is 1000 South Bayshore, San Mateo, 
Calif. 

By way of introduction, I would like to outline a brief history of 
my organization. 

I have been in the flower business for approximately 26 years, cov- 
ering practically every phase of the floral industry. I oper rated under 
the fictitious name of Golden Gate Wholesale Florist up to the end of 
December 1944. At that time, a merger took place between Chester 
Street Nursery and Franzoia Nursery and Golden Gate Wholesale 
Florists, which became final on July 25, 1945. 

Golden Gate Wholesale Florists, Inc., has since acquired 70 acres 
of land at Half Moon Bay, 10 acres in Belmont, and 40 acres in Colma, 
all situated in the county of San Mateo, Calif., aggregating approxi- 
mately 150 acres under constant cultivation. 

The Golden Gate Wholesale Florists, Inc. now employs regularly 
approximately 40 people. During our harvest season we employ an 
additional 15 or more seasonal workers. 

Recently we built to our specifications, a shipping department at 
1000 South Bayshore, San Mateo, Calif., covering 17,000 square feet. 
In our shipping department at said location, we have approximately 
1,000 square feet of floor space iceboxes. We specialize in field grown 
flowers, calla lilies, all varieties of commercial daisies, iris, daffodils, 
and also all varieties of heather, of the early to the late varieties, com- 
mercial eucalyptus and acacia. 

During the nursery’s unproductive period, our shipping depart- 
ment ships, in considerable volume, beauty asters, grown by Chinese 
growers, and all commercial varieties of chrysanthemums, pom pons, 
grown by Chinese, Filipinos, and Japanese on the peninsula as far 
south and including Santa Clara County. The flowers just mentioned 
are for the most part shipped from July to November of each year. 

In connection with the movement of production through the 
Chinese, Japanese, and Filipino growers alone, this represents a 
movement by air of approximately $200,000 worth of flowers through 
Golden Gate Wholesale Florists. 

Because of the perishability of our commodity and the need for 
proper care, we, in the Golden Gate Wholesale Florists felt it neces- 
sary to form an association of shippers confronted with the same 
problems as we, on a cooperative basis, so as to hold costs to a mini- 
mum and assure better and more profitable marketability of product. 
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Following the initial organization of Consolidated Flower Ship- 
ments, Inc., Bay Area, to which we subscribed as a charter member 
for the reasons stated above, we have found from our experience that 
our participation in the cooperative shipping arrangements which we 
accomplish through Bay Area are indispensable and essential to a 
sound economy in the production, shipping, marketing, and distribu 
tion of our product. 

We consider the Bay Area operation and service as an indispensable 
phase of our own shipping department, which except for the coopera- 
tion of the other flower growers and producers, which comprise the 
membership in Bay Area, we as be unable to handle on an 
individual basis. 

Bay Area services are ave ired to meet our own seasonal demands and 
those of our members and the services performed by Bay Area have 
never been equaled in our experience by any common-carrier all 
freight forwarder. Our experience has proved, and no one can deny, 
that an association such as Bay Area which specializes in handling 
only one such perishable commodity, can perform the specialized 
services which we require without charging premium rates, because 
it operates on a nonprofit basis. 


Our Bay Area cooperative can perform the services by prorating 
the actual aan ae costs of the direct carriers. It is simple 
logic and A BC mathematics that the difference between such direct 


carrier tpenapertation charges 
members, and the airfreight 
sent a substantial saving 


es, which Bay Area prorates among its 
forw: arder common-carrier rates, repre 
e floral industry. This may mean less 
money to the airfreight  seieahad but that is not our concern, since 


t 


we have no desire to enter the air transportation field for profit. 

These savings in transportation costs, which are reflected in the 
costs of the merchandise landed in eastern territory, have enabled 
is to continue moving a substantial volume of flower shipments by 
air. If the floral industry, whether it be the shipper as a Bay Area 
member or the receiver or retailer at the other end, if forced to add 
as much as $1.50 or $2 per box to the cost of the merchandise, it will 
result, as our experience has proven in the past, in a diversion of a 
substantial volume of traffic back to surface carrier and take it away 
from the airlines. 

We, of the floral industry in California, welcomed the airfreight 
service by the direct carrier, simply because it opened new markets 
throughout the United States which we were unable to reach com 
petitively by surface carriers. 

Reverting back to surface carriers would retard this development 
of the floral industry to what it was prior to 1946 and confine our 
production and marketing to the area which would be available 
through the use of slower surface carriers and thereby deprive us of 
the more distant markets which we are able to reach through the 
medium of an expedited air transportation service which we have 
accomplished through the Bay Area cooperative. 

I am of the opinion, based upon my own experience, that without 
the benefits and op portunity which we receive through cooperative 
shipping associations, there would be a diversion or shrinkage of 
approximately 25 percent or more of the present volume of flowers 
shipped by air from the State of California. 
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This would not only deprive the airlines of needed traffic but would 
result in a serious economic detriment to the floral industry in the 
State of California and would involve curtailment of our own pro- 
duction, loss of invested capital in greenhouses, plant equipment and 
facilities, not to mention the reduction of employment now main- 
tained to meet our present and future marketing requirements. 

To exe mplify the opinion above e xpresed, I would like to state that 
consolidation of shipments is not the sole and exclusive service which 
we seek to accomplish with the cooperative association so as to reduce 
transportation costs. The overall Bay Area service, which consist- 
ently supports and increases the movement of the flowers by air, in- 
cludes a highly specialized trucking service to the airport. 

This truck service is acce mplis! 1ed under a master contract with 
the Airport Drayage Co. for services within a radius of some 46 to 50 
miles from the International Ai irport. The truck service is scheduled 
to meet the individual demands and requirements of the members of 
the association—this includes pickup at each individual ranch or 
loading point—and is so coordinated with the Bay Area association 
as to meet the direct air-carrier sched: ios which on a daily basis 
occur at odd hours and cannot be satisfactorily serviced by common- 
carrier truckers. 

In addition, the Bay Area association cooperative actively enables 
the members to accomplish chart r fligh t oper: —— during peak holi- 
day seasons, when normal common-carrier air facilities will not meet 
their marketing requirements. 

This again necessitated specialized truck transportation services 
and handling services. These charter flight operations, including 
the specialized truck service to meet charter flights, are accomplished 
during the hours from midnight to 6 a. m. of the particular day, so 
as not to interfere with the normal shipping schedules of both our 
members and the common-carrier airlines. 

In conclusion, I wish to acknowledge that as the benefits and sav- 
ings effected in cooperative shipping arrangements to the various 
members of Bay Area become better known and appreciated through- 
out the floral industry, it is only natural that other flower growers 
and shippers simil: rly situated and seeking to ac quire the same bene- 
fits and savings as the records have demonstrated herein, have applied 
for and upon duly qualifying under the articles and bylaws have been 
admitted to membership in Bay Area 

To date our membership consists of 37 members in good standing, all 
of whom have been qualified to membership in accordance with the 
limitation set forth in the bylaws and the articles of incorporation. 
The increase in membership is perhaps the most potent single factor 
which demonstrates not only the need but the benefits to be derived 
from cooperative shipping arrangements in the floral industry. 

Necessarily, this has resulted in increased tonnage and traffic to the 
airlines as direct carirers. It also means increased production activity 
in the floral industry in California and a sound and economic develop- 
ment of our marketing and distribution activities in destination ter- 
ritory. 

Because legislation such as that proposed by the Honorable J. 
Arthur Younger, who is intimately acquainted with our problems, 
authorizes us to continue as we are presently doing, I join with my 
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associates in the California flower industry to endorse its provisions 
and urge its speedy enactment. 

Remedial legislation of this nature is urgently needed in order that 
we growers and shippers in California can plan our future in terms 
of an expanding market, which is beneficial to us, the State of Cali- 
fornia, and the Nation. We cannot plan ahead with confidence unless 
there is statutory authorization for our operations that cannot be 
altered by the whims of a regulatory agency. 

I thank you. 

The Cuarrman,. Thank you. 

Mr. Hinsuaw. Mr. Chairman. 

The CuatrMman. Mr. Hinshaw. 

Mr. Hinsuaw. You are president of the Golden Gate Wholesale 
Florists, Inc. 

Mr. Bonaccorst. Yes, sir. 

Mr. Hinsuaw. Is that a farm marketing organization ? 

Mr. Bonaccorst. A farm marketing cooperative under the agri 
cultural legislation, through its membership of the area. 

Mr. Hinsuaw. No, I say is that a farm marketing organization ? 

Mr. Bonaccorst. No, it is a corporation which produces and mar- 
kets its products. 

Mr. Hinsuaw. And also buys from others and sells 4 

Mr. Bonaccorst. That is true, during our own productive periods, 

Mr. HinsuaAw. That is all. 

The CuatrmMan. Are there any further questions? If not, the com 
mittee will adjourn the hearings on this bill to meet at the call of the 
Chair. 

(The following information was submitted for the record :) 


RESOLUTION 


Whereas on the 15th day of July 19538, Congressman J. Arthur Younger, 
Ninth District, California, introduced bill H. R. 6810 ia the House of Represent 
atives, 88d Congress, to amend the Civil Aeronautics Act of 1988, to exempt 
operations in the transportation of livestock, fish, and agricultural, floricultural, 
and horticultural commodities from the act and from regulation by the Civil 
Aeronautics Board thereunder; and 

Whereas the enactment of bill H. R. 6310 is in the public interest and in par- 
ticular is indispensable to the sound and economic development of the floral 
industry and will enhance the sound development of cooperative action in the 
transpotration of floricultural and horticultural products, particularly cut 
flowers and decorative greens in Interstate Commerce by air carrer; and 

Whereas the enactment of such legislation is consistent with the policy of 
Congress heretofore expressed in related legislation affecting transportation by 
surface carriers, both rail and motor vehicle: Now, therefore, be it 

Resolved by Northern California Carnation Growers Association, an associa- 
tion of flower growers, situated at San Francisco, Calif.: That the Congress of 
the United States of America and interested State and Federal department rep- 
resentatives and officials take appropriate action to the speedy enactment of bill 
H. R. 6310 into law; be it further 

Resolved, That this resolution may be reproduced by any and all interested 
parties and addressed to all concerned. 

NORTHERN CALIFORNIA CARNATION GROWERS ASSOCIATION. 
Mas OKuv, President 


edith 
RESOLUTION 


Whereas on the 15th day of July 1953, Congressman J. Arthur Younger, Ninth 
istrict, California, introduced bill H. R. 6310 in the House of Representatives, 
83d Congress, to amend the Civil Aeronautics Act of 1938 to exempt operations in 
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the transportation of livestock, fish and agricultural, floricultural and horticul- 
tural commodities from the act and from regulation by the Civil Aeronautics 
Board thereunder ; and 

Whereas the enactment of bill H. R. 6310 is in the public interest and in par- 
ticular is indispensable to the sound and economic development of the floral indus- 
try and will enhance the sound development of cooperative action in the trans 
portation of fioricultural and horticultural products, particularly cut flowers 
and decorative greens in interstate commerce by air carrier ; and 

Whereas the enactment of such legislation is consistent with the policy of 
Congress heretofore expressed in related legislation affecting transportation by 
surface carriers, both rail and motor vehicle : Now, therefore, be it 

Resolved by California Chrysanthemum Growers Association, an association 
of flower growers, situated at Palo Alto, Calif., That the Congress of the United 
States of America and interested State and Federal department representatives 
and officials take appropriate action to the speedy enactment of bill H. R. 6310 
into law, be it further 

Resolved, That this resolution may be reproduced by any and all interested 
parties and addressed to all concerned. 


CALIFORNIA CHRYSANTHEMUM GROWERS ASSOCIATION, 
Gro. K. NAKANO, President. 





AMERICAN FARM BUREAU FEDERATION, 
Washington 1, D. C., April 9, 1954. 
Hon. CHARLES A. WOLVERTON, 
Chairman, Interstate and Foreign Commerce Committee, 
House Office Building, Washington, D. C. 


Dear Mr. Wotverton: The American Farm Bureau Federation recommends 
the enactment of H. R. 6310, which would permit cooperatives and other shippers 
of flowers and other agricultural commodities by air to do so without being re- 
quired to engage the services of a freight forwarder. 

We are very much opposed to the efforts of the CAB to create a monopoly 
position for freight forwarders. Shippers should have the option of employing 
the services of a freight forwarder if they desire, or to perform this function 
themselves if in their determination this is the desirable and economic way to 
perform the function 

It will be appreciated if you will incorporate this letter in the hearing record. 

Very sincerely, 
Matr TriaGs, 
Assistant Legislative Director. 





Unirep Fresu Fruit & VEGETABLE ASSOCIATION, 
Washington 5, D. C., April 9, 1954. 
Hon. CHARLES A. WOLVERTON, 
Chairman, Committee on Interstate and Foreign Commerce, 
House Office Building, Washington 25, D. C. 

DEAR Mr. WOLVERTON: This letter, of which a copy is being transmitted to the 
other members of the committee, bears on H. R. 8381, introduced by Representa- 
tive Cooley. 

The United Fresh Fruit & Vegetable Association is a national trade associa- 
tion, with headquarters in Washington, D. C., having some 3,000 members, resid- 
ing in all of the States, who are engaged in growing, packing, shipping, and dis 
tributing fresh fruits and vegetables. It is strongly opposed to H. R. 8381 not 
because of any immediate interest in the product involved, in which none of its 
members deal, but because of the principle at stake. 

It has long been the policy of our association to oppose any limiting of the agri- 
cultural exemptions contained in section 203 (b) (6) of the Interstate Commerce 
Act. In this respect its position is in consonance with that of the Congress, 
which, after exhaustive hearings on the subject, broadened the exemption in 1953 
to include horticultural commodities. This bill, manifestly, would run counter, 
not only to the letter, but to the spirit of the present law. 

H. R. 8881 stems from the decision in Interstate Commerce Commission v. 
Yeary Transfer Co. (104 Fed. Supp. 245), wherein the Court found that redried 
tobacco is exempt under the terms of sec. 208 (b) (6)) and is meant to negative 








AGRICULTURAL PRODUCTS SHIPPED BY AIR 51 


that decision. And it would do this in the interest of a small group of growers 
and carriers. The court having found, in the language of H. R, 8381 that “leaf 
tobacco other than that moving from the farm to warehouse, other original 
storage or market” falls in the category of “agricultural commodities (not in 
cluding manufactured products thereof)” within the meaning of section 203 (b) 
(6), there can be no question that in principle H. R. 8381, if enacted, would strike 
at the very heart of the exemptions of section 203 (b) (6). It is to this latter 
aspect or implication of the bill that we are so vigorously opposed 

It is manifest that if its proponents should prevail, section 208 (b) (6) should 
be subject thenceforth to constant (and quite possibly successful) attack by 
others interested in narrowing the salutary exemptions of the section in respect 
to the many agricultural products with which our members are vitally concerned, 
and, because of the resulting onerous Federal regulation, that there would there 
upon be a marked tendency toward reduction of the number of exempt “agri 
cultural haulers” available to transport the huge crops of agricultural products 
which the railroads and certificated motor carriers could not possibly transport 
With the equipment at their disposal. Thus the public interest would be sub 
ordinated to the private interests of a small minority. 

For the foregoing reasons, we respectfully request that H. R. 8881 be rejected 
by the committee or, at the very ‘east, that it be made the subject of full public 
hearings at which all interested persons may express tlieir views 

Sincerely, 
C. W. KircHeE N, Executive Vice President 


THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE, 
Chicago, Il.. April 9, 1954. 
Subject: H. R. 6310. 
Hon. CHaAkLEsS A. WOLVERTON, 
Chairman Interstate and Foreign Commerce Committee, 
House Office Building, Washington, D. C. 

Sm: I am attaching hereto for the consideration of your committee a short 
statement with respect to H. R. 6310, hearings on which were held during 
this past week. Mr. Lester Dorr, executive secretary of the league in Wash 
ington, indicated that you had kindly agreed to accept this statement after the 
close of the public hearing. 

We hope that the position of the league as indicated therein will receive the 
serious consideration of your committee. 

Respectfully, 
Wma. H. Orr, Jr., 
Chairman, Legislative Committee. 


STATEMENT ON BEHALF OF THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE ON 
H. R. 6310 


My name is William H. Ott, Jr. I am chairman of the legislative committee 
of the National Industrial Traffic League, Washington, D. C. This statement 4s 
presented for the committee’s consideration in connection with H. R. 6310 in 
conformity with action taken by the membership of the league on the subject 
matter of this bill at a meeting in New Orleans, La., during November 1953 

The National Industrial Traffic League is a national organization of those 
directly and individually engaged in the shipment and receipt of commodities; 
its membership also includes chambers of commerce, boards of trade, and similar 
commercial organizations whose direct membership likewise have a substantial 
and continuing interest in traffic and transportation matters. The league’s 
membership is drawn from all parts of the United States and represents practi 
cally every line of industrial and commercial activity. The members make use 
of all the different transportation agencies, rail, water, air, highway, pipeline, 
parcel post, express, and freight forwarder. The league is a promoter of sound 
economical transportation and is interested in the development and maintenance 
of an adequate, efficient, and economical national transportation system under 
private ownership and operation; it is interested in the maintenance of capable 
and self-sufficient transportation agencies, and in the full and free flow of the 
commerce of the Nation 

H. R. 6310 seeks the amendment of the Civil Aeronautics Act of 1938 by 
exempting from its provisions persons engaged indirectly in air transportation 
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of certain described classifications of property (livestock, fish, agricultural, flo- 
ricultural, or horticultural commodities). In terms, the proposed exemption is 
of those engaged in indirect air transportation, but in essence (in addition to 
the commodity description stated) it is an exemption of consolidators or for- 
warders who are not engaged directly in the operation of aircraft. The league 
urges on the committee the desirability and propriety of a further exemption 
from the act, that of shippers, or of groups or associations of shippers, and of 
their operations, in consolidating or distributing property generally, for them- 
selves or for their members, on a nonprofit basis, for the purpose of securing 
volume rates provided by the direct air carriers. The proposed exemption from 
the provisions of the Civil Aeronautics Act is comparable in scope and intent to 
that presently provided in part IV of the Interstate Commerce Act (regulating 
“freight forwarders”) in section 402 (c) thereof 

The operations of a for-hire freight forwarder are not those of a direct 
earrier. Such forwarders perform certain functions in the origination and ter- 
mination of shipments of property, comparable to those of brokers, acting as an 
intermediary between the shipper or receiver and the direct air carrier. Such 
forwarders are within the scope of the Civil Aeronautics Act only by the use of 
the term “indirect” in that act, and the Civil Aeronautics Board may grant relief 
to them from the provisions of the act for such time and to such extent as the 
Board may deem proper. If particular voluntary associations of shippers are 
to be deemed operating “for compensation” or “for hire” (and the Board has 
so held) it is important and it is proper that specific exemption be provided for 
them. The physical function of consolidation is beneficial to all parties con- 
cerned—to the shippers or owners of the property consolidated and to the direct 
air carriers used. Every incentive should, therefore, be extended to induce such 
consolidation regardless of by whom performed. By reason of the nature of the 
air cargo rate structure, the “for hire’ consolidator must in large part depend 
for his compensation upon the receipt of a premium payment for a premium or 
expedited service. To extend the practice and benefits of consolidation, there 
fore, it is important that it be made as widely available as possible without the 
intervention of some intermediary operating for profit, in other words, that the 
benefits of consolidation in the form of lower transportation charges go directly 
to those responsible for the movement and for the method of its handling. The 
possibilities of increase in air cargo tonnage are far greater through the opera 
tions of voluntary shipper associations than through the operations of the regu- 
lated “for hire’ forwarders, all to the ultimate benefit of the direct air carrier 
concerned. 

The service performed by a voluntary shipper association for its own mem 
bership, usually small or medium sized businesses, is exactly that performed by 
an individual shipper for its own benefit when a large volume of tonnage is con- 
trolled and moved. The voluntary association method of operation extends to 
the small shipper the economic benefit of volume movement which is obtained by 
the large shipper for his own account. 

The operations of voluntary consolidators under the exemption provision of 
the Interstate Commerce Act (sec, 402 (c) thereof) are important in the com- 
merce of the country. Wide varieties of commodities are handled, they move in 
substantial volume, that movement benefits large numbers of individual business 
enterprises, and the economic savings are great. There seems no logical reason 
to believe that a similar method of operation, using direct air carriers rather 
than carriers by rail, highway, or water, as the underlying transporation agency, 
should not prove of comparable benefit. The background of such a provision in 
the Interstate Commerce Act and the knowledge of the committee with respect 
to the benefits to both public and underlying carriers flowing therefrom may 
well indicate the desirability of the change in the Civil Aeronautics Act advo- 
cated herein. 


New York, N. Y., April 6, 1954. 
Hon. CHARLES A. WOLVERTON, 
Chairman, Interstate and Forcign Commerce Committee, 
House of Representatives, Washinaton, D. C.: 


The National Retail Dry Goods Association includes in its membership over 
7,500 department stores and speciality stores located in every State of the Union. 
Some of our members have formed and are using nonprofit shipping associations 
for the purpose of collectively pooling their shipments to bring about lower 
transportation charges. These shipments consist of merchandise found in depart- 
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ment stores particularly fashion goods Similar shipping associations where 
use is made of railroads and motor carriers for the transportation of the « 
solidated shipments instead of air carriers are presently exempted from regula- 
tion by the Interstate Commerce Commission under se¢ n 402 C of the Inter 
state Commerce Act We are therefore wholehearte« 11 n favor of H. R. 6310 
on which your comittee are holding hearings providing that bill will exclude 
from regualtion under the civil Aeronautics Act all nonprofit cooperative shij 
ping association including those used in the retail dry goods field. We sincerely 
hope therefore that your comittee will favorably report this bill to ft House and 
we would appreciate very much if our committee would make this communication 
from assoication a part of the record 

LEONARD MONGEON 

NATIONAL RETAIL Dry Goops ASSOCIATION 


Los ANGELES, CALI tpril 6, 1954 
Hon. CHARLES A, WOLVERTON, 
Chairman, Interstate and Foreign Commerce Committee, 
New House Office Building, Washington, D. ¢ 
= 


The Western Traflic Conference composed of over SO members operating ove! 
1,000 retail and specialty stores in Mountain-Pacifie territory urges favorable 
consideration of your committee on H. R. 6310 to permit cooperative shipper 
organizations to consolidate airfreight shipments for themselves on nonprofit 
basis in same manner as now permitted in surface transportation 

R. K. WILSON, 


President, Western Traffic Conference, San Gabriel, Cal 


NATIONAL RETAIL FURNITURE ASSOCIATION, 
Washington, D. C., April 5, 1954 
Hon. CHARLES A. WOLVERTON, 
Chairman, House Interstate and Foreign Commerce Committee, 
New House Office Building 

DEAR CONGRESSMAN WOLVERTON: The National Retail Furniture Association, 
representing some 9,000 furniture stores, wishes to go on record as supporting 
the position of the American Retail Federation with respect to H. R. 6310. 

It is important both for practical reasons and as a matter of principle that 
bona fide cooperative shippers’ associations be exempted from control of the Ci 
Aeronautics Board in the same manner as they are now exempt from control of 
surface shipments under the Interstate Commerce Act 

The consideration of our views by the House Interstate and Foreign Com 
merce Committee is since ‘ely appre iated 

Respectfully yours, 
CHARLES J. DARCY 
Chairman NRF A Traffic Committee 


(Thereupon, at 12:22 p. m., the committee adjourned, to meet at the 
call of the Chair.) 











EXTENDING EXEMPTION FROM REGULATION TO 
AGRICULTURAL PRODUCTS SHIPPED BY AIR 


THURSDAY, JULY 1, 1954 


House or REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND ForeEIGN COMMERCE, 
Washington, D.€. 

The committee met, pursuant to call, in room 1334, at 9:30 a. m., 
the Honorable Robert Hale (acting chairman) presiding. 

Mr. Hare. The committee will come to order. 

‘The committee will continue hearings on H. R. 6310, a bill to amend 
the Civil Aeronautics Act to exempt certain commodities. 

Mr. Robert H. Roland, secretary of the Society of American Flo- 
rists, will be the first witness. 

Mr. Roland, we shall be glad to hear from you at this time. 


STATEMENT OF ROBERT H. ROLAND, EXECUTIVE SECRETARY OF 
THE SOCIETY OF AMERICAN FLORISTS, CHICAGO, ILL. 


Mr. Rotanp. Thank you, Mr. Chairman. 

Lam Robert H. Roland, executive secretary of the Society of Ameri- 
can Florists, and I live at 600 South Michigan Avenue, Chicago, Ill. 

The society is the national trade association of the florist industry 
as a whole, including producers, wholesalers, retailers, and allied 
trades. Its membership is composed of 73 national, State, and local 
florist associations which are directly affiliated with the society. Each 
of these associations names one of its members to the society’s board 
of delegates which is its governing body. I have been specifically 
authorized to support the legislation proposed by H. R. 6310. 

Historically, the Federal Government through the Congress and its 
many administrative and regulatory agencies has always recognized 
the need to assist all producers of agricultural commodities. The 
many reasons for this policy are so well known that they need not be 
detailed here. 

One of the major examples of this policy has been in the field of 
transportation. However, this has been evident only with respect to 
ground transportation. 

The Interstate Commerce Act provides for rather broad exemptions 
for agricultural commodities from many of its regulatory provisions. 
It also permits groups or associations of producers of the commodities 
to perform a freight forwarder service for their respective members. 

H. R. 6310 proposes to provide similar relief in air transportation, 

In the florist industry this is particularly pertinent because it is com- 
posed mostly of very small operators who would be at an economic 
disadvantage if each of them had to do his own shipping in 
dependently. 


vo 
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Another significant factor is that the production of flowers, which 
supplies the 25,000 retail florists in the country as a whole, is confined 
to a rather limited number of areas. 

For example, according to the agricultural census of 1950, 100 
counties account for 90 percent of the total flower production. 

There is the further fact that, because of climatic conditions some 


areas can produce certain flower crops better and more efficiently 
than any others. The result is that a substantial portion of the pro 
duction in many of these areas must be shipped out. Therefore, the 


most efficient and economical tr insportation facilities to get their 
crops to distant markets has a vital Importance to those producers as 
well as to their customers. 

Outstanding examples of this are in the areas around San Fran- 

cisco, Los Angeles, eo pr and Boston. California flowers are 
ship} ved to every part of the country with a normal everyday ship- 
ping radius of 2,000 siti ss. Denver carnations go to the Southwest 
and Southeast States. Boston flowers are shipped extensively to the 
Southeastern States. Furthermore, the future of new production 
areas now developing in the Northwest, the Southwest, Florida, and 
North Carolina will be dependent to a large degree on fast and 
economical transportation for the distribution of their crops. 

Excellent progress has been made by Federal and State research 
stations in the development of new varieties of flowers and new meth- 
ods of production partic ul: rly adapted to these areas. Every pos- 
sible encouragement should be given to bring about the widest possible 
distribution so that the public, in every part of the country, can enjoy 
the complete variety of flowers. 

The 1950 census of agriculture shows that of the 12.427 flower 
growers in the United States, 86 percent did a gross volume of less 
than $25,000, and only 3 percent did a gross volume of $100,000 and 
over. This dramatizes the need for the relief now sought in this bill. 

There would be a very obvious economic waste if each of these small 
producers had to handle all the details of shipping his flowers at the 
higher rates of small individual shipments instead of having those 
details consolidated and thereby gain the advantages of bulk rates. 
With prices on a continuous and drastic downward slide since 1946, 
the need for every possible saving is vital to the flower producer, 

The Civil Aeronautics Act made no provision for freight for- 
warders in air transportation. However, the Civil Aeronautics 
Board, 5 years ago, set up a 5-year trial provision for freight for- 
warders. The results of this trial period are now being re viewed. 

During this period a few cooperatives of flower producers were 
orzanized to perform a freight forwarder service for their members. 
CAB issued a cease-and-desist order against one of them and an 
appeal was taken to the Ninth Circuit Court of Appeals. 

Just recently the court affirmed the cease-and-desist order, and I 
would like to eall your atte ution to the following three par agraphs 
from its decision: 


There seems to be little dispute as to the factual character of the plaintiff’s 
operation. But it is inside or outside the ambit of regulation by the Civil Aero- 
nautics Board? 

In many places in the law, cooperatives, especially agricultural cooperatives, 
have been given special consideration. It is not for us to decide here, but it 
seems that if fhe petitioner—the cooperative—were operating in the field of 
rail or motor transportation it would be exempt from regulation by the Interstate 
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Commerce Commission under the Interstate Commerce Act (49 U. 8S. C. A. No. 
1002). (See U.S. v. Ct. 411 (94 L. ed. 474.)) But no special exception for co- 
operatives or agricultural freight forwarders appears in the Civil Aeronautics 
ACL. 

{ i is the function of this court to read the Civil Aeronautics Act as it is. The 
Congress can make exceptions. 

This makes the legislation proposed in H. R. 6310 a matter of ex- 
treme urgency for the protection of an important segment of the flower 
producers. Unless they are granted the relief immediately which 
there for many years has been provided for them by Congress in sur- 
face transportation, they will be subject to additional expenses on a 
business operation which is already near a critical point. 

Mr. Hare. Thank you, Mr. Roland. 

Are there any questions ¢ 

Mr. Youncer. J have a question, Mr. Chairman. 

Mr. Hatr. Mr. Younger. 

Mr. Youncer. Mr. Roland, in connection with these shipments, is it 
true that the airlines receive the same rate of compensation from the 
cooperatives which they would receive from the freight forwarders ? 

Mr. Rotanp. That is correct. 

Mr. Youncer. So, by operations through the cooperatives the air- 
lines do not lose any of their compensation for the freight shipped ¢ 

Mr. Rotanp. That is correct, sir. 

Mr. Youncer. And the benefit is then spread among all of these 
small growers 4 

Mr. Rotanp. Right. 

Mr. Youncer. That is all, Mr. Chairman. 

Mr. Harr. I suppose, Mr. Roland, the impetus behind this legislation 
comes from the peculiarly perishable character of your business; is 
that right? 

Mr. Rovanp. In a sense; yes, sir. It also comes, as I pointed out, 
sir, from the fact that agricultural producers as a whole have been 
favored by legislation in service transportation, and we are simply 
seeking the same consideration in air transportation. 

Mr. Hare. Thank you, Mr. Roland. 

Mr. Hare. The next witness is Mr. Mike M. Masaoka, and we shall 
be pleased to hear from you, Mr. Masaoka. 


STATEMENT OF MIKE M. MASAOKA, WASHINGTON REPRESENTA- 
TIVE OF THE JAPANESE AMERICAN CITIZENS LEAGUE, WASH- 
INGTON, D. C. 


Mr. Masaoxa. Thank you. 

My name is Mike M. Masaoka, Washington representative of the 
Japanese American Citizens League, with offices at 1737 H Street, 
NW., Washington 6, D.C. 

The JACL is the only national organization representing persons 
of Japanese ancestry in the United States, with some 88 chapters in 
32 States and the District of Columbia. 

Our oa in H. R. 6310, introduced by your colleague, C ongress 
man J. Arthur Younger, of California, a bill to amend the Civil 
Aeronautics Act of 1938 to exempt operations in the transportation 
of livestock, fish, and agricultural, floricultural, and horticultural com- 
modities from the act and from regulation by the Civil Aeronautics 
Board thereunder, stems from the fact that a considerable number of 








5S AGRICULTURAL PRODUCTS SHIPPED BY AIR 


our members, particularly those residing in California, Oregon, and 
Washington, are engaged in the growing and shipping of flowers and 
decorative greeens. The bulk of our membership so concerned resides 
in California. Many are also members of Consolidated Flower Ship- 
ments, Inc., bay area, San Francisco, or Flower Consolidators of 
Southern California, Inc., Los Angeles, both organized under the laws 
of that State. 

Although Americans of Japanese ancestry constitute only a part 
of the west coast flower industry, they fully understand the implica- 
tions of these hearings not only for themselves but also for all con- 
cerned with the growing, shipping, and selling of cut flowers and 
decorative greens. It is at their request that we appear today to en- 
dorse the provisions of H. R. 6310 and to urge its immediate en- 
actment., 

Since we are not qualified by either experience or training to dis- 
cuss the technical aspects of the pending legislation, we shi ull confine 
our presentation to the factual matters and arguments urged upon 
us by our members, who are vitally concerned with the outcome of these 
hearings. 

The considered attention of this committee is called to the urgent 
need to exempt from regulation as freight forwarders, nonprofit co- 
operatives and shipping associations engaged in facilitating for their 
own members utilization of air transportation in the interstate ship- 
ment of horticultural and floricultural products. 

Simply stated, what we ask is that the Congress, through enactment 
of H. R. 6310 or similar legislation, provides the same exemption in 
air transportation for agricultural, horticultural, and floricultural 
commodities handled by nonprofit cooperatives or shipping associa- 
tions for the sole benefit of their members as is presently extended in 
surface transportation to these same products as a matter of course. 

When Congres in its wisdom enacted the so-called Agricultural 
Marketing Act, it enunciated a declaration of public policy which has 
governed all general transportation practice since that time, the only 
exception being in commercial aviation. 

The Agricultural Marketing Act, section 1141, states: 

(A) It is declared to be the policy of Congress to promote the effective mer- 
chandising of agricultural commodities in interstate and foreign commerce so 
that the industry of agriculture will be placed on a basis of economic equality 
with other industries, and to that end to protect, control, and stabilize the cur- 
rents of interstate and foreign commerce in the marketing of agricultural com- 
modities and their food products 

(1) by minimizing speculation ; 
2) by preventing inefficient and wasteful methods of distribution ; 

(3) by encouraging the organization of producers into effective associa- 
tions or corporations under their own control for greater unity of effort in 
marketing and by promoting the establishment and financing of a farm mar- 
keting system of producer-owned and producer-controlled cooperative asso- 
ciations and other agencies; 

(4) by aiding in preventing and controlling surpluses in any agricultural 
commodity, so as to maintain advantageous domestic markets and prevent 
such surpluses from causing undue and excessive fluctuations or depressions 
in prices for the commodity. 





According to its usual meaning, court interpretations, and congres- 
sional enactments, agricultural products include horticultural and 
fioricultural commodities. 
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To carry out the public declaration of Congress, both the Freight 
Forwarders Act and the Motor Carriers Act specifically spelled out 
egies for agricultural cooperatives. 

The Civil Aeronautics Act failed to list this particular exemption 
and the Civil Aeronautics Board has, thus far, refused to follow the 
precedents set forth in the Freight Forwarders and the Motor Car 
riers Acts by attempting to lump agricultural commodity coopera- 
tives and shipping associations with private, commercial freight for- 
warders firms. 

In order that there may be a uniformity and a consistency in the 
treatment of agricultural c ooperat ives and commodities in both surface 
and air transportation, J ACL urges this committee to provide the same 
exemption in air transportation as is presently granted in surface 
transportation to agricultural cooperatives and commodities. 

No special privileges or benefits are requested; only the same con- 
sideration that was found essential to the same operations in surface 
transportation, 

For all practical purposes, the same situations that forced Congress 
to exempt agricultural commodities and cooperatives from regulation 
under the Freight Forwarders and the Motor Carrier Acts have been 
experienced by the flower growers and shippers of California. 

After World War II, new markets for west coast cut flowers and 
decorative greens were opened up in the territory east of the Rockies— 
the Midsouth, the Midwest, the Southeast and the East—because of 
the advent of low cost air transportation. 

It should be noted here in passing that this huge expansion was 
not at the expense of the growers and shippers in the newly available 
market areas; rather, it was a greater all-around demand for all kinds 
of horticultural and floricultural items. And California, because of 
its favorable growing conditions and seasons, became the giant in an 
ever-expanding industry. 

Initially, the individual growers and shippers used the services of 
the regular freight forwarders and handlers. But they found these 
services to be unsatisfactory and the rates excessive. 

Recent public hearings conducted by the Civil Aeronautics Board 
in both Los Angeles and San Francisco demonstrated that, because 
private freight forwarders were unable or unwilling to provide ade- 
quate service at a reasonable cost, producers and shippers of cut 
flowers and decorative greens were forced to organize a nonprofit 
cooperative and a shipping association of their own in order to survive 
in this highly competitive field. 

To repeat, because private companies acting as freight forwarders 
were either unable or unwilling to provide the necessar y services at 
reasonable rates, these growers and shippers were forced to seek : 
alternative. They found it in the precedents already estab lished j In 
surface transportation ; they organized an agricultural cooperative and 
a shipping association to provide the desired services for their own 
members on a nonprofit basis. 

At the present time, two special shipping organizations are operat- 
ing in California, ie Consolidated Flower Shipments, Inc.—Bay 
Area, in northern California, an agricultural cooperative, and the 
Flower Consolidators of Southern California, Inc., a shipping associa 
tion, inthe Los Angeles area. 
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Secause these shipping organizations are limited by their respective 
charters to their own members, they can and do render specialized and 
personalized services that only industry members themselves can offer. 
This includes pickup service in specially constructed trucks at re- 
quired hours to meet desired plane schedules. Because of their very 
profitmaking motive, ordinary freight forwarders cannot provide 
these services without charging prohibitive rates. The experiences 
of the California horticulturists and floriculturists with airfreight 
forwarders are almost identical to those of other agriculturists in other 
parts of the country with surface transportation. 

These California shipping organizations have proved to be particu- 
lar boon to the small- and medium-sized growers and shippers, for by 
being able to consolidate their shipments with others they have gained 
from the economics of bulk rates from their airlines, economies that 
have been shared on a pro rata basis for the benefit of their members, 
Previously, the freight forwarder pocketed these savings. 

Moreover, these small shippers have also been able to acquire 
through their cooperative program special attention and handling en 
route of their own shipments which had been restricted, because of 
the trouble and expense involved, to the larger companies before their 
specialized membership enterprise was organized for their benefit. 

The 1950 Census of Agriculture revealed that of the 12,427 growers 
in the United States only 3 percent can be considered to be in the 
“big business” class. This means that 97 percent of all floricultural 
growers are considered “small business” operators. Accordingly, 
only through membership in shipping associations and cooperative 
organizations can they ship their products to avoid the much higher 

costs of unconsolidated individual shipments. 

If the cooperative means offered by their agricultural cooperative 
and shipping association are denied them, many of them will not be 
able to ship their flowers by air at all. This could result in the bank- 
ruptcy of thousands of small operators whose margin of profit for the 
year may come from these air shipments. 

The so-called big shippers too have a real stake in these operations, 
for without the right to consolidate their shipments with others, 
transportation costs for even them become prohibitive, for the bigger 
the consolidation, the greater the savings, generally speaking. 

The average florist. orders only a few flowers at a time in order that 
he will always have a fresh supply. Thus, whether a major or a 
minor shipper is involved, because of the perishability of the commod- 
ity, the shipment itself is relatively small on an individual basis. 

Without the right to consolidate wherever possible, the air trans- 
portation expense . of individual shipments could become so costly that 

California-grown products would not be able to compete in out-of- 
St ite markets east of the Rockies. Such an eventu: ility could prove 
catastrophic, for the flower industry is the seventh largest agricul- 
tural operation in California, with an estimated two- thirds of the 
total output going into interstate commerce, much of it by air. 

In this connection, it should be kept in mind that these comments 
refer and relate only to the freight forwarders, not to the airlines, 
for the airlines accept shipments from both the freight forwarders 
and the agricultural cooperative and shipping association on the same 
terms. In other words, instead of paying excessively for inadequate 
pickup, consolidation, break bulk, and delivery services to the regular 
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freight forwarders, these California growers and shippers prefer to 
handle their own arrangements on a nonprofit basis. They have found 
that they can do a better job, cheaper for themselves—with conse- 
quence of savings to the public at large. 

[f Californians discover that they are unable to compete in out-of 
State markets because of prohibitive freight forwarder costs in air 
transportation, the airlines themselves will face tremendous losses in 
revenue running into millions of dollars from the loss of flower ship- 
ments. This revenue is particularly important to transcontinental 
airlines since California flowers move eastward and utilize space that 
might be mee be wasted. American Airlines, for example, recog- 
nizes this probability and has recommended to the Civil Aeronautics 
Board that agric ‘ultural cooper: atives and shipping associations be ex- 
empt from its regulations. 

On page 9 of its exhibit No. AA—B, dated March 31, 1954, American 
Airlines declared before the Civil Aeronautics Board in the matter 
of the Air Freight Forwarder Investigation, docket No. 5947 et al., 
in connection with shippers’ associations— 

As long as weight breaks favorable to consolidation continue to exist, shippers 
should be free to pool their traflic to keep the benefits of such rates for them 
selves rather than being forced to share the savings in volume rates with a 
forwarder. 

If the airlines suffer losses in revenue, the national defense that is so 
dependent upon a healthy commercial air transport system may be 
placed in jeopardy. Increases in Government subsidies to make up 
this loss in revenue may then become necessary in order to keep mar 
ginal airlines in operation, for it is axiomatic that the more the air- 
lines realize in revenues, the less their need for subsidies. 

Finally, the consumer public will be penalized if air transportation 
charges are increased by the forced use of air freight forwarders, 
there, for flowers will become more scarce and more expensive. Con- 
versely, with reasonable air transportation costs, the flower-buying 
public everywhere in the country will benefit. Lower prices, higher 
quality, wider selection, and more varieties, and a regular and con- 
tinuous supply of fresh-cut flowers and decorative greens will result. 

To our mind, such specialized nonprofit organizations as ( Leaieall 
dated Flower Shipments, Inc.—Bay Area and Flower Consolidators 
of Southern California, Inc., established by growers and shippers to 
provide nonprofit expediting services for members only, have demon- 
strated their worth to their members, to their State, the Nation, and 
the public at large. 

To deny to these two California agricultural organizations the same 
rights, privileges, immunities, and exemptions enjoyed by all agri- 
cultural cooperatives and shipping associations, including themselves, 
in surface transportation is a disservice to the community at large, and 
against the public policy and interest. 

And vet, the Civil Aeronautics Board, in the exercise of its discre- 
tion. has issued a “cease and desist” order against the Consolidated 
F lower Shipme nts, Inc.-Bay Area, an order which a court has rece yes 
affirmed. The Flower Consolidators of Southern California, Inc., is 
the defendant in a civil suit brought by a freight forwarder. 

The incongruity of the Government position is exposed when one 
looks into many of the operations—part of the shipment is by air and 
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yart by surface carrier. For the former, the Civil Ae ronautics Board 
insists that nonexemption should be given, while the latter, statutory 
authority specifically provides the exemption. 

Because of the urgency of the situation for California growers and 
shippers, your colleague, Congressman J. Arthur Younger of San 
Mateo, a me — of this committee, introduced the instant bill last 
year—July 15, 1953—at the urgent request of many of his constituents 
who are nurserymen and flower growers in this district. 

The committee held a single day of hearings on this legislation on 
April 7. 

Since those hearings were held, the United States Court of Ap- 
peals for the Ninth Circuit, No. 13,727, June 9, 1954, in re Consolidated 
Flower Shipments, Ine. -Bay Area v. Civil Aeronautics Board and 
Airborne I Jower and F re ight Trafic. I ne.. has held that, in the ab- 
sence of specific exemptions spelled in the basic law, the “cease and 
desist” order of the Civil Aeronautics Board must be affirmed. 

In the decision, the court invited Congress to make an exception for 
agricultural cooperatives and shipping associatiom:, if it so desired, in 
these words: 

In many places in the law, cooperatives, especially agricultural cooperatives, 
have been given special consideration. It is not for us to decide here, but it seems 
that if the petitioner—the cooperative—were operating in the field of rail or 
motor transportation it would be exempt from regulation by the Interstate 
Commerce Commission under the Interstate Commerce Act (49 U.S. C. A., see. 
1002). See U. S. v. Pacific Coast Wholesalers Association (338 U. S. 689, 20 
S. Ct. 411, 94 L. Ed. 474). 

But no special exception for cooperatives or agricultural freight 
forwarders appears in the Civil Aeronautics Act. 

It is the function of this court to read the Civil Aeronautics Act as it is. The 
Congress can make exceptions. 

Since Congress can make exceptions, as the court. states, and since 
the so-called Younger bill provides for the traditional exception for 
the air transportation that is accepted as a matter of public policy for 
surface carriers, we urge its favorable consideration. 

The flower industry in California is in turmoil, for the court de- 
cision forces a reappraisal of their operations that has been proven 
economically sound and practicable during the past few years. 

At the present time, as in the past, in California there is only one 
freight forwarder well equipped to handle flowers and decorative 
greens. Because of the competition from the two specially organized 
associations, he is forced to keep his prices at a competitive level and 
offer minimum services. Should these two shipping organizations be 
eliminated as a factor, this freight forwarder could become a com- 
pletely monopolistic entity, and shippers of flowers would be at his 
mercy. 

In this connection, it should be remembered that it was because this 
same freight forwarder was unable or unwilling to offer minimum 
services at a reasonable rate that these special shipping associations 
came into existence. 

In considering this legislation, this committee should study the 
history of the floricultural and horticultural his story in California in 
terms of the greatest good for the greatest number not only in Cali- 
fornia but the entire country. It should also study the deve ‘lopment 
and growth of agricultural coopel ratives and shipping associations in 
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surface transportation and the moving reasons for congressional ex- 
emptions from regulations for these specialized membership organiza- 
tions. 

If this is done, we are confident that the discrimination in the 
treatment of agricultural cooperatives and commodities in air and sur- 
face transportation will be eliminated and that consistency and uni- 
formity will dictate enactment of H. R. 6310 or similar legislation. 

In a sense, the problem here is whether a number of growers and 
shippers of cut flowers and decorative greens in C: alifornia shall en- 
joy the benefits of consolidation of shipments in air transpoftation 
themselves, or whether they shall be forced to surrender these 
economic benefits to a private freight forwarder. The question is 
whether many shall benefit at the possible expense of one, or whether 
one shall profit at the expense of many. 

Congressional history in the past has dictated that the many should 
benefit; not the few. Accordingly, we believe that H. R. 6310, or 
comparable legislation, that benefits many, not the few, should be 
enacted into law as expeditiously as possible in order that California’s 
flower industry may continue to flourish and serve the Nation’s floral 
needs. 

Mr. Hare. Thank you, Mr. Masaoka. 

Are there any qeustions ¢ 

Mr. Dottiver. Yes, sir. 

Mr. Hate. Mr. Dolliver. 

Mr. Dotutver. I gather from your statement that this is an effort 
on the part of the people who represent the various producers of these 
products to bring the civil aeronautics law into line with the pro- 
visions in the surface transportation law, namely, that such agri- 
cultural products shall not be under the control of the CAB? 

Mr. Masaoxa. That is corect, Mr. Congressman. We think that in 
such matters as transportation there should be uniformity both as to 
surface as well as to air transportation. It is simply what we are 
asking for. 

Mr. Dotutver. Do I understand correctly, that the cooperative for- 
warders organizations which are active in this field have been declared 
illegal by the courts? 

Mr. Masaoxa. The courts have said that the cease-and-desist order 
of the CAB must be affirmed. However, they specifically pointed 
out that if these agricultural cooperatives had been operating in sur 
face transportation they would be exempt, and if Congress wants to 
make that exemption, the court, more or less, invites them to do so. 

Mr. Dotiiver. Thank you. Thatisall, Mr. Chairman. 

Mr. Hare. Are there any further questions ? 

Mr. Youncer. I want to congratulate Mr. Masaoka for his fine 
statement. I think it is a very clear, accurate and concise statement 
of the problem, and I want to congratulate him for that statement. 

Mr. Masaoxa. Thank you, Mr. Congressman. 

Mr. Youncer. That isall. 

Mr. Masaoxa. Thank you, Mr. Chairman. 

Mr. Hare. Thank you, Mr. Masaoka. 

The House meets at 10 o’clock this morning, and it is now that time, 
and we are likely to be summoned to the floor at any moment, but I 
think we will start with the representatives of the Civil Aeronautics 
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Board, if they are present, as we would like to hear from them at 
teast until we are called to the floor of the House. 

Therefore, the next witness will be Mr. Joseph H. FitzGerald. 

Mr. FrrzGeravp. Mr. Chairman, my name is Joseph H. FitzGerald, 
and I am Director of the Bureau of Air Operations of the Civil Aero- 
nautics Board. 


STATEMENT OF JOSEPH H. FITZGERALD, DIRECTOR, BUREAU OF 
AIR OPERATIONS, CIVIL AERONAUTICS BOARD 


Mr. FirzGrravp. Mr. Chairman and members of the committee, the 
Civil Aeronautics Board appreciates this opportunity to appear before 
you and present its views on the Important questions presented by 
H. R. 6310. 

The Board is opposed to the enactment of H. R. 6310 at this time 
for two reasons. First, we believe that the legislation is premature 
for the reason that the Board is now conducting a proceeding to de- 
termine the place of indirect air carriers in our national air trans- 
port system. 

Secondly, by creating an exempted class of indirect air carriers not 
subject to the surveillance of and regulation by the Board, a situation 
may be produced which will interfere with the promotion and devel- 
opment of a sound and healthy system for the indirect transportation 
of property by air. 

As stated above, the proposed legislation appears to be premature 
in view of the current investigation by the Board into various mat- 
ters affecting the airfreight forwarding industry. The Board is em- 
powered in section 1 (2) of the act to relieve forwarders and other in- 
direct air carriers from the provisions of the act to the extent and for 
such periods as may be in the public interest. 

In 1948 the Board concluded that the public interest in, and the 
need for, the services of airfreight-forwarder operations required 
their authorization “for a limited period during which essential ex- 
perience can be developed upon which a permanent policy may be 
soundly determined.” Since then, the complaints received from the 
shipping public regarding the practices of forwarders appear to jus- 
tify the conclusion that, if forwarders are allowed to continue in oper- 
ation, they must be under regulation of and surveillance by the Board. 

Recently the Board in docket. No. 5947 has instituted a formal in- 
vestigation to determine the extent to which there may be a continuing 
need for air freight forwarders and other indirect air carriers to in- 
sure the fullest development of each class. Specifically in issue in 
this proceeding are the questions (1) whether the classification “for- 
warder” and “shippers’ association” should be subclassified according 
to the type of commodity shipped, viz., Agricultural floral shipments ? 

(2) Whether the operations of any forwarder and shippers’ associa- 
tion should be exempt from regulation? Hearings have been com- 
pleted and briefs to the examiner are due July 31. 

The Bureau of Air Operations, which participates as a party in this 
proceeding, has filed a tentative statement of position with the 
examiner. 

Mr. Chairman, I might state at this point that the Bureau of Air 
Operations, which is under my direction, participates as public counsel 
in economic proceedings before the Board. We have in this inves- 
tigation into the regulations which should govern air freight forward- 
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ers submitted a statement of position to the examiner, as indicated 
above. Our position is, of course, only that of one party to the pro- 
ceeding and the case must ultimately be decided by the Board. 

However, I believe this statement of position provides a reasonable 
and sensible framework of regulation which will insure the necessary 
protection to the shipping public and at the same time impose a mini- 
mum of regulatory burden upon forwarders themselves. 

Very briefly, the statement of position recommends the following 
matters to the Board : 

First, that all indirect forwarders be released from the requirements 
of section 401 (a) of the act which would otherwise require such car- 
riers to apply for and obtain a certificate from the Board. All that 
would be required under the position of the Bureau is the so-called let- 
ter of registration issued under general regulations of the Board. 

Second, our proposal] contempl: ites that blanket authority would be 
given to all indirect air carriers to carry anything any where within 
the United States. 

Third, except for a minimum capability test no restrictions whatso- 
ever would be placed on the right of entry into the field as an indirect 
air carrier 

Fourth, indirect air carriers would be subject only to regulation 
designed primarily to protect the public. Thus, carriers would be 
required to file tariffs and to file certain reports such as disclosure of 
stock ownerships; certain antitrust provisions relating to consolida 
tions, mergers, and acquisitions of control, interlocking relationships 
and so forth would also apply to them. 

Finally, a minimum insurance requirement would be imposed. 

In the fifth place, special arrangements would also be provided for 
cooperative shippers’ associations. They not only would enjoy the 
same benefits as commercial forwarders, but in addition would not 
be required to carry insurance, and in lieu of tariffs would simply file 
a schedule of fees and charges. 

The only peculiar limitation placed upon them would be require- 
ments seeking to prevent discrimination against shippers located in the 
general area who wished to participate in the activities of the asso- 
ciation. If the committee wishes I would be glad to place a copy of 
the Bureau’s position in the record at this time. 

Mr. Harr. The committee will be glad to receive such a copy, Mr. 
Fitzgerald. 

Mr. FrrzGrraup. Thank you. I believe the copy has been distrib- 
uted by the clerk. 

(The statement referred to follows :) 

UnItTeD STATES OF AMERICA, CIVIL AERONAUTICS BoarRD 
WASHINGTON, D. C. 
Docket No. 5947 et al. 
In the matter of the renewal of part 296 of the Economic Regulations and an 
investigation of indirect air carriage of property 
TENTATIVE STATEMENT OF POSITION TO EXAMINER PAUL N. PFEIFFER 
GENERAL CONCLUSIONS 


I. The services of indirect air carriers confer benefits upon the shipping public 
in the United States by promoting air transportation therein. 
There is a substantial potential for air freight. The services of indirect 
air carriers may contribute to the proper development of that potential by adding 
new business to air transportation. 
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1. Indirect air carriers (commercial and cooperative) perform useful 
ground services for the shipper of air cargo. 

2. Indirect air carriers (Commercial and cooperative) may add new 
markets for air transportation. 

(a) Some indirect air carriers offer unique and improved types of 
ground-air services ; 

(¥) Some indirect air carriers offer rates lower than those of the 
direct air carriers, especially in the minimum charge, small package 
category. 

3. As between commercial and cooperative indirect air carriers, no pur- 
pose would be served by attempting to assess the relative contributions to 
air transportation of each class. 

B. Indirect air carriers do not appear to have had a net adverse effect upon 
direct air carriers. 

1. The benefits of the promotion of air transportation by indirect air 
carriers outweighs any possible loss of revenue by direct air carriers, or 
impairment of air services of the direct air carrier resulting from ground de- 
lays to shipments and aggravated peak loads, both caused by consolidation. 

2. Direct carriers, by controlling their own rates, can minimize the 
adverse effect, if any, of the indirect air carirers upon them. 

3. The demands which are placed upon the direct air carriers do not 
permit sufficient flexibility for proper development of the small-package 
traflic, or of the unique services offered by some indirect air carriers, In- 
direct air carriers as a class of specialists are better able to develop these 
types of services. 

Il. It would be in the public interest to authorize indirect air carriers of 
property within the continental United States. 

A. A policy of liberay entry of indirect air carriers (commercial and co- 
operative) without restrictions upon one class in favor of another should govern. 

1. Competition between classes of indirect air carriers (a) provides the 
shipper with access to better and more varied transportation services to meet 
his needs at lower costs: (0) serves as a stimulus to existing classes of in- 
direct air carriers. 

2. Indirect air carriers do not require much capital to go into business. 

III. Indirect air carriers do not appear to be able, at this time, to promote air 
transportation among the islands of Hawaii. 

A. Indirect air-carrier applicants have made no showing that they are in a 
position to develop new business for air transportation, or to rebut a showing 
that the only present source of business available to indirect air carriers would 
result in a loss of revenue to the subsidized direct air carriers. 

B. Applications for intra-Hawaiian authority should be denied without preju- 
dice. 

IV. Classification and definition of indirect air carries. 

A. A domestic indirect air carrier is a common carrier of property for compen- 
sation or hire in interstate air transportation which is not directly engaged in 
the operation of aircraft. 

B. The following classifications are recommended : 

1. Railway Express Agency, Inc. (Air Express Division). 

Cooperative shippers’ association should be defined to be a bona fide as- 
sociation of shippers which (@) in the name of the association or of the 
members thereof, ships by air the property of the association or of the mem- 
bers thereof on a nonprofit basis, for the purpose of securing the benefits of 
volume rates and/or improved service; and (b) admits anyone to member- 
ship on a nondiscriminatory basis in accordance with the conditions set 
forth in VI (G). 

3. Airfreight forwarder—this should be defined as any domestic indirect 
earrier of property not falling within classifications 1 and 2. 

V. Form of authorization. 

A. Indirect air carriers should not be authorized at this time by certificates of 
public convenience and necessity which require a hearing. 

1. Indirect air carriers are substantially dependent upon volume rates 
and weight rate differentials for their existence. To the extent that the 
direct air carriers can legally eliminate such differentials, the foundation 
of the business of indirect air carriers could be jeopardized. The hearing 
requirement would subject indirect air carriers to an undue burden without 
any assurance that a major source of their revenues would continue. The 
certificate would afford very little real protection to the indirect air carriers. 
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2. Certificated indirect air carriers might bring pressure upon the direct 
air carriers to prevent any change in rate structure detrimental to the certifi- 
cated indirect carriers. 

3. Certification is unnecessary as it is a basic tool for controlling entry 
and imposing obligations of adequate service upon a common carrier. 

B. Indirect air carriers (except REA) should be issued letters of registration 
under a general regulation, promulgated under section 1 (2) of the act, of indefi- 
nite duration. The Board would retain jurisdiction to amend or terminate the 
regulation upon a finding that such amendment or termination was in the public 
interest. 

VI. Manner of regulation. 

A. All indirect air carriers would be relieved from section 401 (a). 

B. No restriction should be imposed upon indirect air carriers with respect 
to points to be served or commodities to be carried. A distinction, however, 
would be made between service within the continental United States, and within 
the Territories of the United States 

©. The status of REA would remain unchanged. 

D. All other indirect air carriers (except cooperative shippers’ associations) 
would be subject to a capability test in addition to the exemptions and restric- 
tions currently in effect in part 296. 

E. Cooperative shippers’ associations would be required to file an application 
for authority containing, in addition to the information required of other indi- 
rect air carriers, the following: (a) the facts and circumstances surrounding 
the organization and establishment of the association; (b) articles and bylaws 
of the association; (¢) copies of contracts with its traffic manager, consolidator, 
and trucking agents; (d@) membership roster; (e€) a schedule of all charges 
made (see F). 

F. The association would be relieved from requirements applicable to other 
indirect air carriers except that they would be subject to the following: suspen- 
sion and revocation of authority, control, interlocking and agreement relation- 
ships, reports and the requirement of reasonable charges, without unjust 
discriminations, undue preferences, or advantages or unfair or destructive 
competitive practices. In lieu of a tariff, an association should be required to 
file with the Board a schedule of all fees, charges and assessments made, and 
the formula for assessing charges not fixed in nature. This schedule should 
accompany the application for authority. It also should be filed whenever 
changes are made in the charges or formula. In addition to the periodic 6 
months’ reports provided for in VI (K) (5), the association should file an annual 
report showing for the year, number of applications for membership received, 
number accepted, number rejected, the reasons for each rejection, and number 
pending; also a summary analysis during the year of (a) all revenues received 
and payments made by the association; (>) all changes in the articles of asso- 
ciation and bylaws; (¢c) all contracts, and changes in contracts with consolidator, 
traffic manager, and trucking agents. 

G. The following conditions should be attached to the special exemptions to be 
granted the association : 

(a) Qualifications for membership may not discriminate against any 
shipper of commodities handled by the association in areas which it serves, 
and in accordance with its available facilities, and said qualifications may 
not be changed without prior approval of the Board ; 

(b) No applicant for membership may be refused admission by the board 
of directors or membership of the association if it otherwise meets the 
qualifications for membership set forth on the articles of association and 
bylaws of the association, provided that if the association establishes a 
qualification based upon financial credit, it shall provide for the filing of a 
reasonable surety bond or deposit as a means for satisfying the qualification. 

(c) The association must continuously retain its status in this classifica- 
tion as a bona fide, nonprofit cooperative, as set forth in the definition of the 
classification ; 

(d) Billings shall show unit rates, and volume, dimensional weight, and 
any other basis for determining the charges applicable to that shipment; 

(e) The association shall preserve records of shipments, manifests, air bills 
and other transportation documents, records of membership, and applica 
tions for membership for a period of 2 years, which shall be available for 
inspection by any member, or other properly interested person therein. 

H. The potentialities of abuse arising from the forwarder’s conflits of interest 
between its indirect air services and other transportation activities must be 
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balanced against the public interest in having the indirect air carrier enter a 
field where there are many other competitors and applicants. 

1. The applications of indirect air carriers affiliated with surface transporta- 
tion or agency activities should be granted, subject to conditions enumerated in 
(d) below, since the advantage to the public interest which such carriers will 
secure by way of new business to air transportation will outweigh any conflicts 
involved. 

(a) Incentive to diversion will arise only where the affiliated activity 
competes with that of airfreight forwarding; even then, any diversion will 
be negligible because surface and airfreight are not competitive except where 
time is not a factor, e. g., elapsed time for both is about the same. Under 
such circumstances, the substantial cost consideration in favor of surface 
means would presumably control the shipper. 

(b) Fears as to the lack of aggressiveness in developing airfreight have 
not apparently materialized. The record shows that airfreight forwarders 
with affiliated competing surface forwarding activities have nevertheless 
generated substantial amounts of air cargo. 

(c) There are a number of competing direct and indirect air carriers un- 
inhibited by conflicts of interest, who will strive to take over any business 
sought to be diverted by affiliated forwarders. 

(d) The following condition is recommended to minimize any possible 
conflicts of interest: limited period authorizations for any indirect air 
carrier with competing surface activities or affiliations (e. g., 5 years), to 
give the Board an opportunity to watch and control any tendency toward 
diversion ; 

2. The application of Air Cargo, Inc. as an airfreight forwarder’ should be 
denied since the restraints upon competition in air transportation which would 
result from the operations of Air Cargo, Inc. would overbalance any possible 
benefits to the public. 

(a) Under section 408, control of Air Cargo, Inc. by the certificated direct 
carrier segment of the industry (except Flying Tiger Line, Inc.) will re- 
sult in a tendency to monopoly: (1) In the indirect air carriage of all 
property and thereby restrain competition by other indirect air carriers; 
the resources of the stockholders available to, and the potential discrim- 
inatory practices of the stockholders in favor of Air Cargo, Inc. will give 
it an undue competitive advantage over other indirect air carriers. (2) in 
the direct air carriage of all property and thereby restrain competition by 
nonstockholder direct air carriers. 

(b) Under sections 408 and 409, the officers of Air Cargo, Inc. will be 
placed in a co iflicting position between Air Cargo’s proposed indirect air 
services and its present services for the direct air carriers. On the one 
hand, Air Cargo, Inc. presently acts as a tariff publication agency for direct 
air carriers under restrictions set forth in the Air Freight Tariff Agreement 
ease, (14 CAB 424, 483-484 (1951)), and as an agent for direct carriers in 
negotiating exclusive use trucking contracts. On the other hand, the offi- 
cers of Air Cargo, Inc. who are also officers of its stockholder-direct air 
carriers, will fix its rates. Also Air Cargo, Inc. will use the same exclusive- 
use trucker in its forwarding service : 

(c) Under section 412, as under section 408, the agreement restrains com- 
petition and runs counter to established antitrust principles. The airlines 
are now free individually to lower their airfreight rates, particularly mini- 
mum charges, so as to compete more effectively with the indirect air carriers 
and the Flying Tiger Line. Air Cargo, Inc., has not made a showing that 
the agreement between its stockholders to operate Air Cargo, Inc., as a for- 
warder will supply a transportation need or will secure important public 
benefits. 

I. Rates. 

1. Under the act, airfreight forwarders’ and shippers’ associations which 
engage in air transportation are air carriers; however, with respect to rate 
matters they should be treated as shippers and should not be accorded rate 
preferences by direct air carriers. 

(a) There does not appear to be a cost basis for giving indirect air car- 
riers rate preferences not accorded other shippers of similar volume. 

(b) The indirect air carrier’s services are primarily for the shipper 
rather than for the direct carrier. 


—_—_—__— 


1No views are expressed herein upon the sec, 408 relationships between Air Cargo, Inc., 
and its stockholders if Air Cargo, Inc., were to operate as an air express company. 








AGRICULTURAL PRODUCTS SHIPPED BY AIR 69 


2. Section 404 (a) of the act pemits indirect air carriers to file joint rates 
with direct air carriers and other indirect air carriers. However, 

(a) Joint rates between indirect and direct air carriers should not be 
permitted because they would accord indirect carriers special privileges 
not accorded other shippers and because indirect air carriers may publish 
rates to any domestic point; 

(b) Joint rates between indirect air carriers should not be permitted 
because (1) indirect air carriers may publish rates to any domestic point; 
(2) indirect air carriers may enter into bona fide agency agreements with 
other indirect air carriers; (3) indirect air carriers, like any shipper, can 
use the services of other indirect air carriers. 

%. Joint loading by indirect air carriers should be permitted by exemption 
J. Insurance. 

1. Cargo insurance—ICC endorsement and certification form should be used. 
No increase in limits is recommended 

2. Public liability—property and personal injury—ICC endorsement and certi 
fication form should be used. Property limits should be increased to $5,000 
No increase in other limits is recommended. 

K. Miscellaneous. 

1. Informational requirements in the application should be revised along the 
lines of BAO rebuttal Exhibit No. 1, 1 to include information applicable to 
shippers’ associations, as noted under “EK.” 

2. The Board should retain its discretion to prohibit shippers from controlling 
indirect air carriers where such control would be adverse to the public interest. 
In the case of cooperative shippers’ associations, the Board should permit such 





control so long as the association retains its bona fide standing in that Classifi 
cation. 

3. In addition to the present requirement, the suspension regulation should 
provide for suspension of a letter of registration of an indirect air carrier 
whose reports to the Board show nonoperation for the last 6 months. Reinstate- 
ment of the letter of registration is to be accomplished upon a due showing of 
eapability which, inter alia, would include a valid tariff on file, the filing of a 
current certificate of insurance, and a balance sheet or other evidence of financial 
resources. 

4. In addition to the present requirement, the revocation regulation should 
provide for the revocation of any letter of registration which has been suspended 
for 1 year. 

5. Financial and statistical reports should be required every 6 months. 

6. In other respects, the regulation should be similar to that recommended 
in BAO Rebuttal Exhibit No. 1. 

7. Air Freight Forwarders now operating who were not made parties to this 
proceeding should qualify under the recommended regulation. 


INDIVIDUAL APPLICATIONS 


A. Orders should be issued to the following to show cause why their respective 
domestic operating authorities should be renewed in view of their lack of prose- 
cution of their applications: 

Flying Cargo, Ine. 

Highway Express Lines, Inc. 
Nationwide Consolidators, Ine. 

Dorf International, Ltd. 

World-Wide Services, Ine. 

Cloud Lane 

International Air Cargo Express, Inc.’ 

B. Orders should be issued to the following to show cause why their respective 
domestic operating authorities should not be suspended for 6 months’ non- 
operation : 

Acme Air Cargo, Inc. 

W. J. Byrnes & Co. of New York, Inc. 
Domestic Air Express 

Sun Transporters, Inc. 

*acific Air Freight, Ine. 

C. Orders should be issued to Barnett International Forwarders, Inc. of Cali- 
fornia to show cause why its operating authority should be renewed in view of 
eiemagmnietien 

2 Letter suspended by Order No. E-8191 

® Letter suspended by Order No, E-S8398 
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duplication of the authority issued to Barnett International Forwarders, Inc. 
(New York). 

D. All other existing airfreight forwarders should be renewed ‘ for an indefi- 
nite period covering operations within the United States according to the classi- 
fications and conditions noted under “General conclusions,” except the following 
who should be renewed only for a 5-year period for reasons of competitive surface 
affiliations: 

ABC Air Freight Co., Ine. 
Gilbert Air Transport Corp. 

BE. The applications of Airborne Flower and Freight Traffic, Inc., and Global 
Air Cargo for intra-Hawaiian service should be denied without prejudice. 

F. The applications of railroad affiliated forwarders for letters of registration 
should be granted for a 5-year period subject to conditions noted under “General 
conclusions,” VI (H) (1) (4d). 

G. Letters of registration should be issued to shippers’ associations for an 
indefinite period subject to the conditions noted under “General conclusions” 
\ (B) and VI (G). 

H. The application of Air Cargo, Inc., should be denied for the reasons pre- 
viously noted. 

Respectfully submitted. 

JOHN J. STOWELL, 
JAMES L. DEEGAN, 
Bureau Counsel. 
WASHINGTON, D. C., June 10, 1954. 


CERTIFICATE OF SERVICE 

I certify that I have this date served a copy of the attached tentative state- 
ment of position upon each party of record by mailing same in a properly ad- 
dressed, franked envelope. 

JOHN J. STOWELL, 
Bureau Counsel. 

JUNE 10, 1954. 

Mr. FrrzGerratp. Upon the conclusion of this investigation, the 
Board will possess a comprehensive record upon which it will be able 
to base reasoned findings and conclusions disposing of the questions 
posed by the instant bill. This record will also be available to this 
committee. 

The Board cannot now foresee or prejudge the outcome of its inves- 
tigation. As the Board stated in order E-7269 dated April 1, 1953: 

This is not to say that we are committed to the policy of regulating associa- 
tions of shippers in the same manner as we regulate other freight forwarders. 
This is a matter for future determination in the investigation proceeding 
(docket No. 5947). Nor are we committed to the policy of protecting airfreight 
forwarders who operate for a profit. Again, the future status of such freight 
forwarders likewise is a matter for determination in that proceeding. 

However, since any decision that is reached on the extent to which 
agricultural groups should be treated differently from other indirect 
air carriers may have a serious impact upon the development of air- 
cargo transportation, since the Board possesses adequate statutory 
power to grant an exemption if one is found to be in the public interest,. 
and since a factual record is being developed for the purpose of decid- 
ing the important questions involved, it is our view that the proposed 
legislation should not be enacted at this time. 

Moreover, if the evidence in the Board’s proceeding establishes the 
need for an exemption of associations of agricultural shippers, the 
Board believes that the nature and extent of such exemption should 
be left to the discretion of the Board and should be granted within the 





* After approval of applicable secs. 408 and 409 relationships, if any, and upon filing of 
certificates of insurance, as herein recommended. 
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existing framework of the act, rather than by amendment to the statute 
entire sly removing such groups from regulation. 

The bill by creating an exempted class of indirect air carriers not 
subject to the surveillance of and regulation by the Board, produces 
a — ition which may interfere with the promotion and development 
of a sound system for the indirect transportation of property by 
air. Under the Board’s suggestion the Board would continue its 
jurisdiction over all classes of indirect air carriers including for- 
warders and associations of agricultural shippers and enable the 
Board, if it finds that there is a continued need for indirect carrier 
services to maintain a sound balance between them in the regulatory 
scheme established for such carriers. 

This is necessary not only for the protection of ship pers and other 
indirect air carriers, but for the welfare of the association and its 
members. The Board should be enable to decide the matter of an 
exemption for an indirect air carrier or association as the facts of 

each case justify. 

If the Board should decide to issue an exemption to a nonprofit 
floral shippers’ association, it does not mean that the association would 
become free of Board regulation for the Board must nevertheless 
insure that the exemption is not abused. 

For example, the Board must take precautions that any competing 
regulated indirect air carriers are not eliminated from the field so 
that members of the associations, and nonmembers as well, will retain 
their economic freedom to use the services of a regulated indirect air 
carrier if desired. 

This freedom is by no means speculativé or theoretical in nature. 
There is evidence that members of the existing flower shipper associa- 
tions make use of the facilities of regulated airfreight forwarders. 

The Board in the Air Freight Forwarder case (9 C. A. B. 473, 493 
(1948) stated that if authorization were fate by the Board to 
an airfreight forwarder, the competitive aspect would be an impor- 
tant factor in securing to the public the highest quality of service 
at reasonable rates. 

Active competition has been the rule in the indirect air-carrier 
industry, but this should be healthy competition, not destructive 
competition. Neither regulated nor exempted indirect air carriers 
should be able to secure a monopoly in the handling of any com- 
modity. Such a contingency can only be prevented by Board super- 
vision of both types of carriers. 

If the purpose of the bill is to provide an exemption for associa- 
tions of agricultural and horticultural shippers, it should be pointed 
out that the history of the exemption for shippers’ associations under 
section 402 (c) of the Interstate Commerce Act demonstrates the 
dangers inherent in a mandatory statutory preference which pre- 
cludes polici ing by a regulatory body. 

The ICC has repe: atedly pointed out that section 402 (c) has proved 
to be a loophole through which self-styled shippers’ associations have 
been able to engage in operations that fall within the definition of 
freight forwarding. The Commission has found that former prin- 
cipals in for warder businesses have been prominently identified with 
newly established shippers’ associations, and has recommended that 
it be given discretion and broader authority to deal with the = m.? 

Mr. Hate. Mr. FitzGerald, let me interrupt at this point. The bell 
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has rung again and members of this committee must go on the floor. 
We have today on the floor the agricultural bill, one of the most 
important measures in the present session of Congress, and it is in 
the amendment stage, so that we should be on the floor. 
The remainder of your statement will be inserted in the record. 
(The statement referred to follows :) 


As stated by the Commission : * 

“Unless we are given broader authority than we now have to deal with various 
types of operations that are being carried on under the exemption, a segment 
of essentially for-hire forwarding will continue its growth to the detriment of 
the public interest, and particularly to shippers in large, as well as small, com- 
munities which must depend for service upon the regulated forwarders.” * 

In addition, the bill if adopted would probable effectively eliminate any possi- 
vility of Board supervision of the common carrier agricultural forwarding busi- 
pess. The legislation removes from the economic jurisdiction of the Board, all? 
mdirect air carriers of agricultural and horticultural commodities, including 
forwarders and shippers’ associations.“ The Board would be precluded from 
regulating these carriers in such matters as rates, insurance, licensing and re- 
porting requirements, and relationships with other indirect and direct air car- 
riers, common carriers and aviation enterprises (e. g., acquisition of control, in- 
terlocking directorates, and operating agreements). 

The removal of this segment of the air transport industry from Board regula- 
tion may prejudice shippers of farm products and seriously affect the operations 
of other forwarders and direct air carriers continuing to function under Board 
regulation. A very substantial portion of the air shipping public consists of 
shippers of farm and horticultural products, who in common with other air 
shippers, now enjoy the benefits of regulation of forwarders by the Board, e. g., 
reasonable and nondiscriminatory rates in published tariffs, and cargo and 
public liability insurance. For example, in May 1950, 40 percent of the total air 
cargo traffic moving out of the Los Angeles and San Francisco Bay areas con- 
sisted of flowers, fruits, and vegetables.” Perishables handled by registered air 
forwarders at the present time represent about 14 percent of the total volume of 
all traffic carriers by forwarders.” Perishables carried by the major airlines in 
1951 constituted about 15.8 percent of their total cargo traffic.’ There is evidence 
under the Interstate Commerce Act to indicate the shipping public is seriously 
affected by the statutory exemption of a segment of forwarders from Commission 
regulation. Thus the ICC states.* 

“We continue to receive many complaints from shippers of household goods 
seeking our aid in connection with the practices of forwarders exempt by reason 

165th Annual Report (1951), p. 129; 66th Annual Report (1952), p. 138; 67th Annua 
Report (1953), p. 146; hearings, Committee on Interstate and Foreign Commerce, U. S. 
Senate (S2d Cong., 2d sess., Domestic Land and Water Transportation, p. 1349). 

266th Annual Report (1952), p. 188. The fact that the ICC has not been given the re- 
quested added authority may be explained by the fact that surface forwarders may be well 
able to withstand the competition of shippers’ associations. Thus, railroads often publish 
rates which are primarily for use of forwarders although they are open to general use (S. 
210, 77th Cong., Ist sess., S. Rept. No. 132, p. 4). Also, surface forwarders enjoy the 
benefits of joint rates with direct carriers (i. e., special concessions from motor carriers) 
and all commodity rates and mixed rules (hearings, Committee on Interstate and Foreign 
Commerce, U. S. Senate, 82d Cong., 2d sess., Domestic Land and Water Transportation, 
pp. 1345 and 1346). Air freight forwarders do not enjoy such privileges. 

* The Board has assumed that it is the intention of the bill to exempt only those persons 
who limit their operations to the indirect air transportation of the commodities listed in 
the bill. However, the last clause thereof, “if such person does not otherwise engage in 
air transportation,” may possibly be subject to the construction that the exemption, al- 
though it does not extend to persons engaged in direct air transportation, does extend to 
persons who, in addition to engaging in indirect air transportation of the commodities 
listed in the bill, also engage in indirect air transportation of other commodities as well. 
In order to avoid this possible construction it is suggested that the last cause be amended 
to read: “if such person does not otherwise engage in direct or indirect transportation.” 

There is no registered air freight forwarder at the present time which exclusively carries 
eommodities to be exempted under the bill. The tonnage of Airborne Flower & Freight 
Traffic, Inc., the largest forwarder of floral products, consists of about 40 percent of its 
total traffic in horticultural preducts. Atwood Air Service, Inc., a very small forwarder, 
is handling principally commodities specified in the bill, but not exelusively so. 

‘There are two shippers’ associations which are currently engaged exclusively in the 
handling of floral products. 

* Problems Affecting Air Cargo Development in California and Their Relationships to the 
National Air Freight Industry, the California Aeronautics Commission, p. 17 (1950). 

* Exhibits, docket No. 5947, et al 

7 Staff Study, Domestic Air Cargo Forecast, 1955 and 1960, Civil Aeronautics Adminis- 
tration (1952). 

* 67th Annual Report, p. 146 (1954). 
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of section 402 (b) (2) In many cases the complaints indicate gross culpa 
bility on the part of nonregulated forwarders. Usually, the amount a shipper 
must pay to take delivery of his goods is greatly in excess of that estimated by 
the forwarder | 
is tendered for delivery at destination here is a pressing need for regulation 
of forwarders of used household goods, who deal primarily with householders 
unfamiliar with shipping practices, and our recommendation that part IV be 
amended to terminate the exemption contained in section 402 (b) (2) 

The inability of the Board, under the bill, to regulate relationships between 


exempted forwarders, and acquisitions of control by exempted forwarders of 


nd includes charges for services not disclosed until the shipment 








regulated forwarders and direct air carriers would seriously disrupt the entire 


























regulatory scheme of the act Chus, an exempted forwarder might acquire con 
trol of another competing forwarder, and thereby produce a monopoly in the ail 
forwarding of agricultural products Phe Board would be helpless in such a 
situation ‘he ICC has experienced similar difficult As was stated by the 
Commission,” “Particular mention may also be made of the need for control b 
this Commission of consolidations, mergers, and acquisitions of control of freight 
forwarders, prese! lack of such authority permits complete freedom o 
common contro f competing forwarders through acquisitio1 f their s ks 
Also by virtue of control, interlocking and operating relationships betwee 
exempted forwarder and a regulated air carrier, the atter carrier could Cir 
ent he Board's require ents oug i . he @Xe¢ pte 
v ers Thus re ted carrier could, in effect ‘ tes or other d 
criminator preferences to its OWND shippe b inl ye for the grat 
spt il considerations to such ship ~ s ft te exempt forward 
| S stat ) Ha eXISteE i su ‘ \ pri t the paussace ¢ pel 
IV of the Interstate Commerce Ac W n ¢ ne lp and torwa el 
wis icquired by Julated direct car ers 1! the \ g sie i 
dvantages in transportatior The same lat ild irise if the 
is construed so as to exempt the carriage of hon modities b 7 
rder who also handles nonexemp ems It is ine i forwardet! 
s accustomed to freedom from prohibitions a _. te dise1 ! 
prefs s, and insurance responsibility s to part of ] operation vw ( 
over such habits into his regulated act ies, I e more lil f 
a forwarder to circumvent the Board’s requirements in his regulated operat i} 
offering those shippers special rebates the shipment of exempted commodities 
By ay of summary, we wish to point out that the pr st eg H. R 
631 iture at this time. Th pparent purp f the ‘ 
cm rough the existi vel ery the ¢ \ i Act nd 
I ‘ irti ! i! current pl g nderwa 1 LD et N 4 
Kiven if e | 1 is it ] eeding vy cle { ‘ Is ¥ \ 
the suhic y tt< ‘ } ] or h \ ¢ hye I ‘ 
( ke Né NOAT 11 \ I less 1 | ] ( oe ‘ 
dopted ould creat i statut ss t . ho ‘ 
W ld not be subje » policing at surve ince by the I ! S we } 
case if the Board were to gra such « ers an exempti in « N 
\ ( be | ad ‘ eC a é 
l 1 i\ mpetition betwee ¢ ed ad ¢ | t 
( nt n nonolv it tl ind ect ry re of hor t nrod ts 
t ( ted cat ers Fj lly I lI Ss I Ss I Ove ! ( l l l for 
wardll bus ( is requ oO pl ¢ © & snl i i ¢ e1 ( De! 
nd insurance rotectio 
S i ARY i iL To BE A os ( H.R. 6310 
Mr. Cl ! n. bv a letter ft d <A ‘ 154 ( ad tl 
we also pre it oul ews and n the te bill hich 
presented to the committee duri1 ( e of the pu hearing that \ he 
on H. R. 6310 on Wednesday, April 7 
The Board Dy tl f } l ‘ l 
easons that cause e tl H. R. 6310 
I have iid ji onnectior ith H. R. 6810 ble the } ite } 
It positl the s tute b eve gre el on l I 
wi re i large egmel ( I ransportation fro rez ( by ft 
® 66th Annual Report, p. 188 (1952 


20S, 210, 77th Cong., Ist sess., S. Rept. N l 
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The Board after promulgating the rule believed that anybody engag 
ing in the business would not find those regulations onerous and would 
be able to come in and apply and get a letter of registration. 

It was not the intent of the Board to set up an exclusive system of 
airfreight forwarders in which they would automatically limit the 
field. The difficulty, as I understand it, which is related to the one 
case in which the Board has been involved was whether or not they 
would apply for a letter of registration. It did not involve the ques 
tion as to whether or not they should engage in the business of forward 
ing. It only went to the limited question of obtaining a letter of 
registration. 

Mr. Youncer. May I interrupt, because we are ina hurry ? 

In all the talks I have had down there with the Board and witu the 
examiners, the one answer has always been given that the issuance 
of the regulation was to promote an increase in the airfreight business 
on the part of the airlines. 

Mr. FirzGeravp. Sir, that is not my understanding. We hope that 
our regulations will be such that the most favorable climate will be 
created for the expansion of the airfreight forwarder business by 
commercial groups and by associations, too, by both of them. 

Mr. Youncer. That is right and they thought that would be done. 
The records show as a result of the promulgation the airlines have 
lost hundreds of thousands of pounds of air freight business, and 
that is in the record in a number of cases. I just cannot understand 
the promulgation of a rule that is hurting the public as well as hurting 
the airlines, and that is exactly what this order is doing, and the evi 
dence here in the file shows that. 

Mr. FirzGeravp. I am sure that as a result of our investigation, 
which will result in some ruling by the Board by next December, I 
trust, if there are inequities or difficulties with it they will be com 
pletely ironed out. 

Mr. Younerer. Yes; but in the meantime your order of cease and 
desist. will have all of these flower frowers bankrupt by that time. If 
you let them go until you get your order that is all right, but the 
Board is not doing that. 

Mr. FrrzGeravp. I think it is important to say, and I am sure the 
Board would want me to say it, that first, we have never directed en 
forcement toward anything but asking someone to obtain a letter of 
registration. If any group feels today that pending the outcome of 
this case there is any aspect of the regulations relating to the obtaining 
of a letter of registration which is onerous or burdensome and which 
should not be imposed on them, pending the outcome of the case, they 
may file a petition with the Board seeking relief. 

Mr. Youncer. That is all, Mr. Chairman. 

Mr. Hate. I believe there are several other people present who are 
in favor of this legislation who wish to testify, is that correct ? 

Mr. Layton. Just one, Mr. Chairman. 

Mr. Hate. Mr. Morrow? 


STATEMENT OF GILES MORROW, PRESIDENT AND GENERAL 
COUNSEL, FREIGHT FORWARDERS INSTITUTE 


Mr. Morrow. Mr. Chairman, we do not favor the legislation. We 
take no position with respect to the bill as submitted. I have a pre 
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pared statement in which I oppose the amendment of the bill in accord 
ance with the suggestions made at prior hearings. 
Mr. Hare. The committee will be happy to receive your statement. 
(The statement referred to follows:) 


STATEMENT OF GILES Morrow, PRESIDENT AND GENERAL COUNSEL, FREIGHT 
FORWARDERS INSTITUTI 


My name is Giles Morrow I am president and general counsel of the Freight 
Forwarders Institute. The institute is a national organization representing 
freight forwarders subject to regulation under part IV of the Interstate Com 
meree Act. Its offices are located at room 610, Perpetual Building, 1111 E Street 
NW., Washington 4, D. C 

The interest of members of the Freight Forwarders Institute in this bill H. R 
6310 arises by reason of the fact that freight forwarders, when they utilize the 
: r carriers, have been held to be air carriers under the Civil Aero 
nauties Act of 1958 (2 C. A. B.5381:3 C. A. B. 698;9C. A. B. 473). Certain mem 














hers of this institute, or their wholly owned subsidiaries, hold authority from 
the Cin Aeronautics Board t perate as indirect air carriers or, as they are 
generally designated, airfreicht forwarders. All members of the institute have 
at least a potential interest in changes in the Civil Aeronautics Act insofar as 
thev may have a hearin n airfreight forwarder operatior 

mr} hill, as introduced, exempts rom regulation unde the Civil Aeronautics 
Act the operations of indirect air carriers in the transportation of property 
consisting of specified commodities such as livestock, agricultural, and floricul- 
tural commodities A simil evemption is found in both part IT of the Inter 
state Commerce Act (sec. 208 (b)) and nart IV of that act (sec 102 (b)). 

Members of the Freight For rders Institute have no substantial interest in 


the bill as introduced because they do not generally handle the type of com 
modities embraced by its tern 
Llowever, at the hearines held hefore this committee on April 7, 1954, several 


esses advocated an amendment to the bill which would exempt an entirely 


of indirect air carrier As we understand the proposed amend 
\ amend section 1 (2) of the Civil Aeronautics Act by adding ther 
to the following: 


















Exeent that the term air carrier shall not include (1 a group 
or oO ition of shinners. enga 1 o7 t profit has in cons and/or 
} t fy ht f ’ ‘ ) h ‘ } < ereof f ’ purpose 
f the henefits and ngs to he derived fro oh e Y mtZ 
houseman or other shipner’s agent engaged in consolidating or dis 
shipments by direct air carrier where the serv s are confined to the 
hi ' erfi ‘ 
" ! a e f oing | 1 follow stantially the 
terms of section 402 (c) of part IV of the Interstate Commerce Act. 
We are opposed to this t of amendment. Our experience, and the experienc 
of t} Int i Comm e ( Vi I I nat I f th 
y t f y t eer a if 
. ed rurnose of ne 4 , 1] { : e wiations. but 
has b ) 1 loopho thr whiel ctual f t for ler opera ! es 
eT vlatior 
Beatn 194 GOth A ial Report ( gress, tl Interstat 
( merce Co esior pointed out the diffieultic f administration and th 
1 ble effects of section 402 (c) for 8 « utive vear The Commis 
sion’s comments form the 1 t convineir evidence that a change in that sec 
tion is necessary it is to accomplish its intended purpose and avoid serious 
dverse effects upon the regulated industry. The folle I are typical of the 
Commission’s comments in its annual repor to Congre 
Sixty-third annual report, November 1, , p. 182-133 : 
The oneratior of sl Ne! S at Ss and pool- solidators and dis 
! ors were discussed at page 147 of our annual report for 1947 and the pos 
sible entnal adverse effect of these operations upon the regulated forwarding 
ore es was commented upor Operations of tl chi cter, which are claimed 
to be evempt under secti« 102 (ec) of the act, have continued to expand, and 
rumerous complaints have been received from freight forwarders caused by 
losse of traffic to such operations We have investigated a number of these 
operations, and in many instances it is difficult to distinguish between the 
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service which a shipper receives from them and that provided by regulated 


freight forwarders. In the aggregate these groups handle a large voiume of 
traflic. In Pacific Coast Wholesalers’ Association Investigation of Status (269 


Cc. C. 504), we found that the above-named shippers’ association was unlaw 
fully engaged in freight forwarding subject to the act. The respondent associa 
tion obtained an injunction in a district court, and the matter is now pending 
in the Supreme Court Until that case is decided, the status of such opera 
ions under the act remains in doubt, and, in the interim, action by us with 
respect to operations of this general character must largely remain in suspens 

Sixty-fourth annual report, November 1, 1950, p. 126: 

‘A large part of the freight-forwarder compliance work relates to s 


} ’ y 
Hippers 





ssociations said to be operating as freight forwarders Chis phase of the work 
s in an uncertain state at present because of the decision in United State 
Pacific Coast Wholesalers’ Ass (338 U.S. 689), decided February 6, 1950. There 


the Supreme Court affirmed the judgment of the District Court for the Southern 
District of California (Sl Fed. Supp. 991) enjoining the vequirement stated ‘n 


our report in 269 1. C. C. 504 We had found that the Paciic Coast Wholesalers 
Association was operating as a freight forwarder without authority from this 
Commission and admonished it to discontinue such operations. The courts held 
that the association’s Operations were of the character contemplated by section 
102 (c) (1) of the act, exempting from part IV the operations of an association 


of shippers in consolidating or distributing freight for its members for the pur 
ose of securing the benefits of carload, truckload, or other volume rates 


‘A number of associations have been investigated by our staff, and in general 


it is difficult to distinguish between the service which a shipper receives from 


such an association and that provided by regulated freight forwarders. In 
ertain instances former principals in forwarder businesses have been found to 
be prominently identified with newly established shippers’ associations. In 


view of the conclusion reached by the courts in the Pacific Coast Wholesalers 
ease it is difficult effectively to police and deal with operations f associations 
laimed to be exempt under section 402 (c) (1) In these circumstances, it would 
seem desirable to amend the statutory exemption, making it revocable by this 
Conimission where it is found that the group under consideration is not a bona 
fide shippers’ association.” 

Sixty-tifth annual report, November 1, 1951, p. 129 

Reference has been made in earlier reports to section 402 (¢) of the act, rela- 


tive to shippers’ associations and agents. Groups and individuals purporting to 
do business within the purview of this provision are increasing in number, 
partcularly since the court decisions to the effect that secti 102 (c) is nota 
mere clarifying provision but constitutes an outright exemption from the pro 
isions of part IV of the act. Probably the great majority of these individuals 


and groups are bona fide shippers’ agents and associations, but this section of 


the act has proved to be a loophole through which others have engaged in opera 
tions that appear to fall within the definition of freicht forwarding. In our 
view the situation would be improved by amending section 402 (¢) to make the 
exemption’ revocable by this Commission where the individual or group under 
consideration is found not to be a bona fide shippers’ agent or association.” 

Legislature recommendations, page 151 

‘8. We recommend that section 402 (c) be amended to make the exemption of 
hippers’ associations and shippers’ agents revocable by this Commission where 
it is found that the operation under consideration is not that of a bona fide as- 
sociation or agent as defined in that section.” 

The same recommendation for legislative action was included in Annual Re- 
ports Nos. 66 and 67, for the years 1952 and 1953, respectively. <A bill, which 
we understand embodies recommendations of the ICC, is now pending before 
your committee. That is bill H. R. 4503, introduced by Chairman Wolverton, 
by request, on April 13, 1953. 

No hearings have been held on H. R. 4503, and in its present form it is recog- 
nized a shaving some controversial features. Nevertheless it seems obvious 
that based on the undisputed evidence of deficiencies in section 402 (c) as it now 
stands, some change in the law will ultimately result. 

Now, if this language which has caused so much difficulty in part IV of the 
act, is incorporated in the Civil Aeronautics Act, it might constitute some color 
of endorsement of those provisions of law and increase the difficulty of correcting 
the language in either act 

Let me respectfully direct attention to one additional fact. Section 402 (c) 
was not intended by Congress to be an exemption in the first place, but was 
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included as a matter of caution to make certain that true, nonprofit operations 
would not be regulated. House Report No, 1172, with which this committee 
reported the original forwarder bill in the 77th Congress, contains the following 
references to section 402 (c) : 

“The definition [of a forwarder] therefore draws a line of distinction which 
clearly excludes brokers, nonprofit associations of shippers, warehousemen, and 
pool-car operators, as those persons normally operate, since such persons do not 
do all of the things required under the definition to constitute a freight for- 
warder. In order to make absolutely sure, however, that the definition cannot 
by construction be held to cover shippers, groups of shippers, and nonprofit asso 
ciations of shippers * * * subsection (¢) was included in this section.” 

“Subsection (¢), as has been previously pointed out, is a clarifying provision 
rather than an exemption” (p. 7) 

Despite this expression of congressional intent, the Supreme Court, in U. 8. 
v. Pacific Coast Wholesalers’ Association, referred to in the quotations from the 
Commission’s reports, hereinabove, held that section 402 (c) does constitute an 
exemption. This has made it impossible to administer the section in its true 
light 

For the foregoing reasons, we respectfully urge that bill H. R. 6310 be not 
amended by the addition of language which would exempt so-called associations 
from regulation under the Civil Aeronautics Act. 


Mr. Hare. The committee will be happy to receive prepared state 
ments by proponents or opponents of the bill for insertion in the 
record at this time. I do not know whether or not it will be practical 
to have any further hearings on the bill. I cannot say at the moment. 
I do not know what this committee’s schedule is. 

Mr. Youncer. I think if it is satisfactory we should insert the rest 
of the statements in the record. 

Mr. Hate. I have received the statement of Mr. Hardy K. Maclay, 
executive vice president of the Air Freight Forwarders Association 
which will be inserted in the record at this point. 

(The statement referred to follows:) 


STATEMENT oF Harpy K. MAc LAY, EXECUTIVE VICE PRESIDENT OF THE AIR FREIGH1 
FORWARDERS ASSOCIATION 


I wish to thank the chairman and committee for this opportunity of submitting 
to this committee the views of the Air Freight Forwarders Association on H. R 
6310. This bill would exempt from the requirements of the Civil Aeronautics Act 
and of the Board’s regulations applicable to airfreight forwarders any persons 
who are engaged in the forwarding of livestock, fish, agricultural, floricultural, 
and horticultural commodities. 

The Air Freight Forwarders Association is a voluntary association, all mem- 
bers of which are holders of authority, called Letters of Registration, issued by 
the Civil Aeronautics Board permitting them to engage in airfreight forwarding 
under part 296 of the Board’s Economic Regulations. All the members of the 
Air Freight Forwarders Association are presently engaged in actual airfreight 
forwarding operations and for the most part the members participated and were 
authorized to operate in the original Air Freight Forwarder Case, infra, before 
the Civil Aeranautics Board which was concluded some 5 years ago. 

Generally speaking, an airfreight forwarder assembles and consolidates many 
smaller individual shipments into a single shipment and then breaks bulk and 
distributes the individual shipments to the various consignees. In addition, the 
airfreight forwarder performs much of the documentation necessary in air- 
freight transportation, tracing, claims work, and routing of the shipments. From 
the point of receipt to the point of destination, the airfreight forwarder assumes 
the responsibility for the same transportation of the property. The savings 
resulting from consolidation ef shipments into bu'k lots is shared by the air- 
freight forwarder with the general shipping public. 

In 1942, the Civil Aeronautics Board held in the Universal Air Investigation 
(8 CAB 698), that a forwarder shipping by air was an indirect air carrier and 
therefore subject to its jurisdiction. However, it was not until after World War 
Il that airfreight service was developed. With its development, the airfreight 
forwarder industry was created. The Board instigated a lengthy investigation, 
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the Air Freight Forwarder case (CAB 473 (1948) ), to determine the need for the 
services provided by airfreight forwarders rhe Board promulgated a com 
prehensive regulation, part 296 of its Economic Regulations, controlling ait 
freight forwarders after finding in the Air Freight Forwarder case, supra, that 
the services of airfreight forwarders should be permitted on a 5-year experi 
mental basis during which experience could be developed upon which a perma 
nent policy could be soundly determined. With the expiration of this period at 
hand, on February 5, 1953, the Civil Aeronautics Board ordered an investiga 
tion, CAB Docket No. 5947, into all matters relating to and concerning the 
services of indirect air carriers, which matters included shipping associat 
This investigation is still pending before the Civil Aeronautics Board 

In order to receive authority from the Board to operate as an airfreight for 


Lions 


warder, an applicant must submit particular information to show its financial 











fitness Under the jurisdiction of the Civil Aeronautics Board, airfreight fo 
warders must comply with certain labor legislation; they are required to file 
tari and certain report they must provide safe and adequate service at jus 

d reasonable charges; th must carry particular insw ce for the pro 
tection of the shipping public; and they are subject to ot] impertant applicable 
provisions of the Civil Aeronautics Act of 1938, such as those provisions covet 
ing prohibited methods of competition, unfair or deceptive practices ; consolida 
tion, merger, acquisition of control, interlocking relati ships and discrmination 

After the adoptio by the Civil Aeronautics Board of the above regulat \ 
requirements to be imposed upon authorized aiffreight forwarders, two shipping 
associations were started in the west coast to transport flowers. The shippin 
associations are Consolidated Flower Shippers, Inc., Bay Area, and Flower 
Consolidators of outhern California Neither of the shipping associations 


have even attempted to obtain authority from the Board to operate, or to comply 
with the requirements prescribed by the Board by regulation and by title IV of 











the act Since they have not been regulated, these shipping associations have 
gained unfair competitive advantages thereby substantially undermining the 
financial position of certain airfreight forwarders operating on the west coast 
which comply with all of the Board’s regulatory requirements 

The Civil Aeronautics Board instituted an investigation into the operations 
of Consolidated Flower Shippers, Inc. and on February 5, 1953, decided that thi 


shipping association was an airfreight forwarder and therefore subject to the 
Board's jurisdiction. This decision was affirmed by the United States Court of 
Appeals for the Ninth Cireuit. Consolidated Flower Shipments, Inc., Bay Area \ 
CAB et al. (No. 13,727 (June 9, 1954) ) While this case was before the Civi 


Aeronautics Board, on reconsideration the Board adhered to its original decision 


and made two things quite clear: First, reenlatory control would have no serious 
impact on the shipping association, for under such control reasonable rates and 
charges could be permitted which are derived from the shipping association’s 
method of doing business and the economies resultin therefron if any 
Secondly, the problem of regulation of shipping associations and cooperatives 
would be resolved in the airfreight forwardin investigation, CAB Docket 
No. 5947, now pending before the Civil Aeronautics Board 


I 

Dune to the physical limitations of aircraft equipment and the realtively high 
cost of air transportation, the principal commodities shipped by air with any 
consistent regularity are few in number. Chief among these commodities are 
such items as textiles and wearing apparel, cut flowers, motion-picture film 
printed matter, advertising material, certain aircraft and automotive parts and 
accessories, electrical equipment and pharmaceutical supplies These commod 
ities are manufactured or produced in relatively limited, compact geographical 
ireas and therefore peculiarly lend themselves to shipping associations. Ship 
ping associations formed to perform the indirect air service of this traffic would 
deprive air freight forwarders of this regular traffic which is vital to their 
continued existence and expansion 

Shipping associations are formed for such purposes and are of such nature 
that they do not engage in pioneering expansion programs such as developing 
new murkets in which to provide air freight forwarding service To the extent 
that these shipping associations divert traffic from the air freight forwarders 
thereby depriving them of the economic benefits derived from consolidating 
those shipments diverted with other shipments generated by the air freight for- 
warder, the general shipping public who are excluded from membership in the 
shipping association, are deprived of the possible lower rates, improved air 
freight forwarding service, and expansion of that service for new commodities 
not now shipped by air 
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The regulated air freight f \ ling dustry is still in a relative experi 
el stage and beset with n v difficulties The competitive advantages en 
oyved by shipping associations and op tives exempted from the Civil Aero- 

t Act of 1 and the Px a regulatory powers would deal a crippling 

} w ft the experime? If passed is ke ative exemption mav well set a 
recedent for further exe re ne the eventual extermination of the 
egu ed air freight for der industry This result d be to the detriment 
f the general shipping pub 
Even if exemptions at this ige of the industry's development are deemed 

ce ble, administrative rathe han legislative action is the sound solution to 

the oble Generally speakit legislative exempt do not always reflect 
the plexities of ; otherwise regulated industry The You r bill fails to 
vive proper sideration to the intere f regula ad reight forwarders and 

| give rise to abuses by unscrupulous operators. The Congress of the United 

States established the Ci Aeronautics Board to de n first instance with all 

! {ters relatil to the various and peculiar problems re ¢ to air transporta 

tion ( igress has invested the Board with this jurisdiction in order that its 

‘ ‘ knowledge gained f ( nuous d to-day regulation of the distinctive 
1 complex problems of I sy on might be brought to bear on any 
roblem withit ts jurisdic n requiring regulation before ich problem is re- 
iewed either by the urt r by Congre Since the ¢ Aeronautics Board 
now considering the ue the nature and extent of granting exemptions 

from the regu ry requil under the Civil Aeronautics Act of 1938, in the 

Air Freight Forwarders Investigation (CAB Docket No. 5947), which is now 

pending before the Board, any action on the part of this mmittee with respect 

to the Younger bill would be idvised and inconsistent with congressional 
rad n of deference to admit rative agency acti it that action has 
been completed 

Mr. Hauer. Also the statement of Mr. Stuart G. Tipton, general 


counsel of the Air Trat 


ecord at this pon 


{ 


sport \ sociation of 





\merica will be inserted 








1e 1 f. 
The statement referred to follo 
STATEMENT OF S ART G. Tipro ( TERAL ( NS \ TRANSPORT ASSOCIATION 
\\ 
M hame is S&S Gr Pipton I am genera Uline ol he Air Transport 
Association. Iam appearing here on behalf of the 48 airlines who are members 
f the association 
Before stating the pos m of the association, I shall end or to clarify certain 
problems that have arisen in connection with H. R. 6310 by reason of the testi 
mony presented before this tee on April 7 
H. R. 6310, as introduced ir. Younger, propos » exempt certain types of 
rfreight forwarders from re ation by the Civil Aeronautics Board. The 
inguage of the bill is very similar to that of section 402 (1 2) of the Interstate 
Commerce Act, re ng to irface freight forwarders However, the previous 
vitnesses, who have test n this bill, have been concerned not with airfreight 
forwarders, but with shippers’ a «iations and shippers’ cooperatives I believe 
Mr. Younger himself stated, on April 7, that he had intended the bill to exempt 
shippers’ associations and would cept an amendment to accomplish that pur 
pose. The type of provision which the previous witnesses and Mr. Younger 


presumably have in mind is that which appears in section 402 (¢) 


st ( Act, li 
rather than section 402 (hb) 
Iam emphasizing this va 


ing testimony as presenter 


ate ommerce relati 


sal important distinction 

Interstate Commerce Act : 

Interstate Con erce Act, s¢ 

* * * (b) The provisic 

or under the direction of 

Marketing Act, approved J 

ative associations, if sucl 

cooperative associations si 

service is performed consi 
tural commodities (1 


the Inter 
carriers, 


of 


hi surface 


to ppers uSSoOC Ss 


using 


» 
) 


tion 


ria between the bill 


as proposed and the support 





1, because the difference is very significant. This 
} ears when section 102 (b) and 402 (ec) of the 
ire compared Section 402 (b) creates an exemp 
ce, 402 
ns of this part shall not apply (1) to service performed by 
i cooperative association, as defined in the Agricultural 
une 15, 1929, as amended, or by a federation of such cooper 
federation possesses no greater powers or purposes than 
» defined, or (2) where the property with respect to which 
sts of ordinary livestock fish (including shellfish), agricul 
I manufactured products thereof), or used household 
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tion from regulation for certain types of freight forwarders, which are commor 
carriers subject to ICC and CAB regulations: whereas, section 402 (c) relates 
to bona fide nonprofit shippers’ associations, which are not common carriers and 

t subject to ICC or CAB jurisdiction, even apart from section 402 (c) 
This distinction between forwarders’ and shippers’ associations, as related to 


1 


sections 402 (b) and 402 (c), was very carefully explained by Congressman Lea 


are no 


in Report No. 1172, 77th Congress, 1st session, relating to S. 210, which became 
part LV of the Interstate Commerce Act, when he said 


SECTION 402, DEFINITIONS AND EXEMPTIONS 








FINI IN O} FREIGH FO RDEL 
Che de tion of ‘freight forwarde des only those persons who |! ! 
themselves out ‘to the general public’ to transport or provide trans] ition of 
property for compensation, and only tl » who, in the ordinary and usual courss 
of their business, perform or provide for the ] formance of both assembling 
ind concentrating operation i the ea yull d l g operatior 
n the through movement ¢« opert ind vy those y issume a 
carrier respo sibility f the ins} n and safet of the property fre 
point of receipt of destinatio 
The é tion the ore draw ‘ distir i *' l I exclude 
broke nonprofit: asso ons of shipy warehouse and poo ir ope 
tors hose persons 1 ally operate e such per do not do all of the 
th required undet defu oO t« s ite eig forwarde I 
ord tO make 3 | ure, however, tl the defir ( ea ( bv Col rue 
t i be he to covel hij ers oups or s ppe1 i isoclal ns ol 
shippers, consolidato wiarehousen pool-car operators, and othe Shippers 
agents engaged in consolida or distributing vol car ind not assuming 
responsibility for the through movement of the prop : section (¢) Was in 
cluded in this sectio 
Exemptions Subsection (¢), as has been previ ointed ¢ 
s Litt I provi ither than 1 OX ptio 
Ha . in mind s dist tic tween freig forw lers and shippers 
ASS ( I will t present our several reasol ( ng H. R. 6810 
in its present for ind will th prese our views Ww ‘ ct to pos ‘ 
legislation applic le to shippers’ associations 
Our fi en for opposing H. R. 6310 as il uced tl this bill pre 
pose to determine by egislation a questior Which Congress, when enacting 
the Civil Aeronautics Act of 1938, specifically left to the discretion of the Civi 
Aeronautics Board Subsection (2) of section 1 of that a eads as follows 
\ir Carrier’ means any citizen of the United States who undertakes 
whether directly or indirectly or by lease or any other arrangement, to engage 
in air transportation: Provided, That the Authority may by order relieve ain 
carriers who are not directly engaged in the operation of aircraft in air tra 
portation from the provisions of this Act to the extent and for such periods as 


may be in the public interest 
Pursuant to that specific authorization, the CAB in 1948, exempted all air 


freight forwarders from numerous sections of the Civil Aeronautics Act, in 
cluding the section requirin a certificate of public convenience and necessity 
as a prerequisite to engaving in air transportation. Such action by the CAB 
was ip the nature of an experiment to gain experience in the field of air freight 
forwarding, an industry that had its inception less than S years ago. That 


initial experiment has just terminated and the CAB is presently engaged in an 




















extensive investigation, docket No. 5947, to evaluate the results of that expe1 
ment to determine the future course of air freight forwarder regulatio1 
A major i ie in that investigation concerns the extent to which freig] for 
warders should be exempted from CAB regulation Mai hundreds of pages 
of testimony and exhibits have been submitted in connection with this issue 
goods, if the person perforn g such ser e engages j S ice hiecet to this 1 
with respect to not more than one of e sifications of property above 
‘(c) The provisions of this part shall not be ¢ ed ' 1 ‘ 
tions of a shipper, or pora ciation of shippers, it olidati d ! 
ing freight for then rf he embe thereof. « 1 nol } s 
purpose of securing of l truckload I l r > t 
the operations of a I r othe sl ers I ( g s 
tributir pool cars services ' shippers ix meal 
with such ope t ns re confined t the r » in wil ene} perations a 


performed 
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The hearings have already been completed. It certainly would appear to be 
in the interest of sound legislative and administrative procedure for Congress 
to afford the CAB opportunity to review the evidence it has received and reach 
its conclusions on this issue, before Congress even considers the possibility of 
foreclosing the matter by legislation If the CAB grants the relief requested in 
this bill, legislation is unnecessary; and if the CAB denies such relief, Congress 
will have before it the findings of fact and conclusions of the CAB based upon 
the evidence produced during the many weeks of hearings on this and related 
issues 

Our second reason for opposing H. R. 6310 as introduced relates to the al- 
leged precedent for this legislation. It has been suggested that the Civil Aero- 
nautics Act should contain such an exemption for airfreight forwarders, because 
section 402 (b) (2) of the Interstate Commerce Act establishes such an ex- 
emption for surface freight forwarders, This type of reasoning by analogy 
proves to be unsound when we examine the basis for the eXemption in section 
$02 (b) (2). The reason that Congress included that exemption for surface 
freight forwarders in the Freight Forwarder Act of 1942 is entirely inapplicable 
to airfreight forwarders operating under the Civil Aeronautics Act. In House 
Report No, 1172, 77th Congress, 1st session, the Committee on Interstate and 
Foreign Commerce, reporting on S. 210, the freight forwarder bill, explained 





the exemptions in section 402 (b) by saying: “The exemptions contained in 
subsection (b) of section 402 conform to the exemptions in part Il of the case 
of common carriers by motor vehicle * * *.” The committee report had reference 


to section 208 (b) (6) of the Motor Carrier Act of 1935, which exempts motor 
vehicles used in carrying livestock, fish, and agricultural commodities from all 
provisions of that act except those relating to labor and safety Surface freight 
forwarders of those particular commodities rely very heavily upon the motor 
carriers for the transportation of their traffic; and freight forwarders could not 
reasonably be required to file tariffs covering such commodities, when the under 
lying carriers upon whom they rely for their transportation do not do so. In 
air transportation, however, the airlines are given no exemption with regard to 
the transportation of livestock, fish, and agricutural commodities. Such articles 
ure governed by the airlines published tariff rates and rules. No individual 
treatment of particular air shippers is possible, and, we believe, rightly so. Thus, 
airfreight forwarders are not faced with uncertainty regarding the direct air 
earriers rates, and the i forwarders may therefore publish their own 
rates and rules with certainty and confidence. The reason for the exemption in 
surface transportation does not apply to air transportation 

Our third reason for opposing H. R. 6310 relates to a feature of this bill which 
warrants close examination by this committee. This is a bill which asks for a 
special privilege for particular classes of persons. Such special privileges are, 
in general, inconsistent with the general principles and standards of public 
utility and common carrier regulation. Consequently, such special privilege 
should, at best, be granted only upon a showing by clear and convincing evidence 
of special need and justification. This bill, H. R. 6310, proposes to exempt from 
regulation the handling by airfreight forwarders of livestock, fish, and agri- 
eultural, horticultural, and floricultural commodities. Yet, it is a fact that 
virtually no airfreight forwarders ever handle livestock, fish, fruits, or vege- 
tables. Furthermore, not even the direct air carriers handle much such traffic. 
An occasional racehorse or prize bull may move by air; and from time to time 
live lobsters are shipped by air; and except to Alaska, only a very small amount 
of fresh fruits and vegetables move by air. Air transportation has not yet 
reached the stage in its development where such commodities can be transported 
profitably by air at the low ton-mile rates which are required to move any 
significant volume of such traffic. The future, of course, holds tremendous po- 
tentialities for such air traffic; but there would appear to be no justification 
whatsoever at this time for creating a special privilege for freight forwarders 
handling livestock, fish, fruits, or vegetables, when, in fact, there are no such 
freight forwarders and there are no problems in connection with their handling 
of such traffic. 

Flower traffic, however, is a different matter. Registered freight forwarders 
do handle substantial quantities of flowers moving by air from California to 
numerous markets throughout the United States. Such freight forwarders, 
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however, are not appearing before this committee requesting an exemption to 
handle such traffic; nor have they requested such relief from the Civil Aero 
nautics Board. They appear to be fully prepared to submit to Civil Aeronautics 


Board regulation in connection with their flower traffic to the same extent that 


they submit with respect to wearing apparel and other types of traffi Che 
problem, which apparently has given rise to H. R. 6310, is not concerned with 
those persons who admittedly hold themselves out to be freight forwarders 
and are registered as such father, the problem appears to be that of the 


shippers’ associations, particularly flower shippers If such associations are 
in fact bona fide nonprofit organizations of shippers, they are not common 
carriers, they are not freight forwarders, and they are not subject to regulation 
by the Civil Aeronautics Board Che witnesses supporting H. R. 6310 have stated 
that they represented bona fide nonprofit shippers’ associations. Consequently, 
their testimony is completely irrelevant insofar as H. R. 6310, in its present form, 
is concerned; and that is the only type of testimony which has been presented 
in support of this bill. We feel strongly that would be a serious error for 
this committee to recommend a bill which would exempt from regulation a 
special class of freight forwarders, when no freight forwarder has requested 
such relief, when no evidence has been produced demonstrating a need for such 





exemption, and when such action would be inconsistent with the entire policy 
underlying common carrier regulation in general and the Civil Aeronautics Act 
in particular 

This brings us to the question of whether legislation should be enacted which 
would exempt bona fide nonprofit shippers’ associations from the Civil Aero 
nautics Act The fact of the matter is, and no one denies it, that such shippers’ 
associations are not under the jurisdiction of the Civil Aeronautics Board today 
Shippers’ associations are not common carriers, and the act applies only to 
common carriers. This is precisely the issue that Congressman Lea was address 
ing himself to in the quotation I previously read relating to section 402 (c) of 
the Interstate Commerce Act Mr. Lea stated that section 402 (c) Was not an 
exemption, but merely a clarifying provision to make certain shippers’ asso 
ciations would not, at some later date, be construed by the regulatory agency 
to be a freight forwarder 

Unfortunately, the good intentions of the drafters of section 402 (c) have 
boomeranged. They had intended that only bona fide nonprofit shippers’ asso 
ciations be covered by their clarifying provision, and the Interstate Commerce 
Commission so construed section 402 (c). However, under the guise of shippers’ 
associations, actual freight forwarders commenced operatils Such surrepti 
tious freight forwarders have effectively avoided any regulation by the Com 
mission, even though fulfilling every requirement of a freizht forwarder as 
defined in section 402 (a) (5) of the Interstate Commerce Act, simply by calling 
themselves shippers’ associations and cleverly organizing themselves with appro 
priate documents and agreements. 

The difficulty is that section 402 (c) does not set up standards for determining 
when a so-called shippers’ association is in fact a bona fide nonprofit shippers’ 
association. The Interstate Commerce Commission in Pacific Coast Whol 
salers’ Association Investigation of Status (269 1. C. C. 504), attempted to make 
a determination in the absence of such statutory standards, but was frustrated 
by the Supreme Court in United States v. Pacific Coast Wholesalers’ Assn. (338 
U. S. 689), decided February 6, 1950. The Commission has pointed out in its 
annual reports since that date that this decision of the Supreme Court has 
enabled not only bona fide nonprofit shippers’ associations but also unauthorized 
freight forwarders, operating under the guise of shippers’ associations, to escape 
entirely from all regulation by the Commission, with a resultant detrimental 
effect on the entire legitimate freight forwarder industr) 

Under the present Civil Aeronautics Act, a legitimate nonprofit shippers’ asso 
ciation suffers no burden or restraint on its operations other than satisfying 
the Civil Aeronautics Board that it is a bona fide shippers’ association. We 
believe that this is a proper and wholesome situation The members of the the 
Air Transport Association are not opposed to bona fide shippers’ associations, 
but we do believe that the Civil Aeronautics Board should not be denied the 
power to require that they establish and maintain themselves as such. 
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UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 
No. 13,727, June 9, 1954 


CONSOLIDATED FLOWER SHIPMENTS, INc., BAY AREA, PETITIONER 


( L AERONAUTICS BOARD AND AIRBORNE FLOWER & FREIGHT TRAFFIC, IN¢ 
RESPONDENTS 


ON PETITION TO REVIEW AN ORDER OF THE CIVIL AERONAUTICS BOARD 


Before: Healy, Orr, and Chambers, circuit judges 
Chambers, Circuit jud 











In tl San Francisco Bay area the growing and marketing of flowers is a 
subs 1! business. Airfreight transportation has enabled the growers in re 
cent years to sell their flowers in markets formerly denied them 

This case is concerned with some of the aspects of the interstate shipment by 

r of flowers The grower, of course, could do busineses directly with an ai 
earrier without using an airfreight forwarder. but if he did so he would be ship 
ping his commodity without the advantage of the better rates one can obtain with 
a larger bulk Freight forwarders have been long fainiliar in the rail and truck 

g industries, gathering sm: ots together for shipment and shipping the aggre 
gate at the better rates available for quantity, thus making money for themselves 
and offering an attractive money saving servik to customers. Freight for 
warders or consolidators are finding they can render a service in connection witl 

irfreight which is attractive t hippers and especially so to growers and ship 
pers of fresh flowers The conventional type of cousolidator-forwarder would 





seem to be the respondent. Airborne Flower & Freight Traffic, Inc., which has 
bmitted itself to regulation by the Civi Aeronaut s Board under the Civil 
Aeronautics Act and regulations issued thereunder 
Consolidated Flower Shipments, Inc., Bay Area, is a cooperative shipping or 
! tion which has a membership and not a corporate stock base It was 
ted as a plain ¢ fornia corporation, but was later specially reincorporated 
sa nonprofit cooperative associati nder the Agricultural Code of the State 
f Californi: Its exclusive business seems to be to accomplish in the shipment 
of flowers what the conventior freight forwarder generally does However, 
the method of handling charges for its members (to whom its service is restricted ) 
s somewhat different The petitioner cooperative (Bay Area) has a uniforn 
advance charge r the pickup of the boxes of flowers from members. This 
charge covers ft] drayage to the local airport If savings are effected by con 
solidating shipments, which ordinari at destination requires breaking bulk 
the saving, or some of it, accrues to the member-shipper 
re the record, it appears that the petitioning cooperative (Bay Area) has 


la popular service, now controlling over half of the shipments of flowers 
San Francisco Bay area 





Nothing has been suggested that would prevent the petitioner herein from 


taking the necessary steps required by the Civil Aeronautics Act and the regu 
lations of the Civil Aeronautics Board to qualify as a freight forwarder. sut 
it doesn’t want to qualify, obtain a proper certificate or authority to do business 
and be regulated. 











N roblems ted her to the accommodation of Federal and State authority 
j t} field of re ow far the United States may be ultimately entitled to go ir 
the eculation o state shipments through the navigable airspace 
Th re I neis B rea,”’ hereinabove referred to. is not to be confused 
wit! e of the petitions Consolidated Flower Shi s, Inc., Bay Area,” a Cali 
for! poration, whiel referred to in the opinion as Area.” 
19 | S. ¢ A. 401 provides: “As used in this chapter, unless the context otherwise 
reg res 
* * * * ' 
2) ‘Air carrier’ 1 Ss al en of the U1 Stat he takes, whether 
‘ ectly or } se or any othe r ngeme t« ige in air t ns 
1M I I t ti 4 n ] ‘ rriers \ 0 r t 
eng t i craft 1 alr trat Lor om the provisions 
of the Ac he extent d ch periods as may b the public interest.” 
* >. . * . . . 
I s ir t t I é the « I one I ume probably the reaso 
the ! e (Bay Are oes want t ilify as an air freight forwarder is that 
nder the regulations of the Civil Aeronautics Board the cooperative would have 
est blis 1 Til T iriffs 
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Under the foregoing, the Civil Aeré 





hautics Board ssued regulations 
14 ©. FP. R. 296), which partially exempt air freight forw irders from the provi 
sions of the ¢ ill Aeronautics t However, tl regulations set up a system 
Tor of alr freight forwarders ane mp ct iin duties, principal 
bl created being the « y of publie liability, property damage 
md cargo insura he tiling « schedule f ta rhe regulations 
uld ear to pel ta one ore enter the field It would se¢ hat 
f the cooperative Bay Area) would file its original appli on (together with 
the 19 copies thereof actually required by the Civil Aerona s Board) for a 
letter of registration and then proceed to comply with the sulations of the 
Civil Aeronautics Board, it would be ready to operate under the act 
Peti ( ronted h such a problem as ge certificated to run 
nother commercial passenger service into Denver or Kansas City. or cert 
cated to carry passengers nonstop, San Francisco to New York Presently, in 
indirect carriage, there would seem t t » limit on the number who can 


cualify and operate as air freight 





The Civil Aeronautics Board in wh investigation on April 9, 1951, 
to asceitain if the cooperative (B: s engaged or is engaging indirectly 
in air transportation, not being te d to do so Chen followed before 


the Board a complaint against the cooperative filed by the respondent, Airborne 
Flower & Freight Traffic Ine The two matters were consolidated for he aring 
before the Board and resulted eventually in a single order by the Board that the 
cooperative (Bay Area) should cease and desist from engaging indirectly in air 
transportation in Violation of the Civil Aeronautics Act (49 U. S. C. A. 401, 





et seq.) 
The cooperaitve (Bay Area) brings the Board’s order here for review 
Th court cannot reappraise the evidence, but may look to see if there was 
substantial evidence to support the order of the Civil Aeronautics Board, may 
review the Board’s legal conclusions and may see if the Board abused its 
discretion. The petitioner (Bay Area) complains that the Board’s order, in say 


ing the equivalent of “stop breaking the law,” is too general. This last con- 
tention may be examined here 
There seems to be little dispute as to the factual character of plaintiff's 


operation But is it inside or outside the ambit of reguiation by the Civil 
Aeronautics Board? 
In many places in the law, cooperatives, especially agricultural cooperatives, 





have been given special consideration It is not for us to decide here, but it 
eems that if the petitioner (the cooperative) wer in the field of rail 
or motor transport on, it would be exempt fr« by the Ir tate 
Commerce Commission under the Interstate Commerce Act w@ U. 8.4 A. Se 

LOU? ) See NS. Vv Pacific Coast Wholesalers’ Association (3238 T S. 689, 
70 S. Ct. 411, 94 L. Ed. 474) But no special exception for cooperatives or 


agricultural freight forwarders appears in the Civil Aeronautics Act 


It is the function of this court to read the Civil Aeronautics Act as itis. The 





Congress can make exceptions 
Freight forwarders in interstate ommer n the rail and motor field were 
subjected to regulation by the Interstate Commerce Comn n in 1942 (49 


U.S. C. A. 1001 et seq.). See Acme Fast Freight, Inc. v. Chicago, M. St. P.& PLR 


Co, et al. (166 F. 2d 778) The 1942 act as amended (amendments to Interstate 
Commerce Act) expressly grants certain agricultural cooperative associations 
ind nonprofit associations who are consolidating or distributing freight specific 
exemption from regulatior No contention is here made that the United States 
does not have the power to regulate freight forwarders in the rail and motor 
ndustries under the Interstate Commerce Act or the air forwarder under the 





Civil Aeronautics Act, if the forwarder’s operation 1s ently public in 


nature 

But, says the cooperative (Bay Area), the ev idence does not support any find 
ing that it was a “public” carrier or forwarder. The service of the cooperative 
seems to have been open to all who would join There was ver} t 
tion of memberships and, through memberships, business. No special equipment 
for the operation (which sometimes helps make a carrier a private one instead 
f a public one) was involved. An excellent analysis of what makes a coopera 
tive “public” in character is found in Natural Gas Service Co. Vv. Ser Yu Co 
operative (70 Ariz. 235, 219 P. 2d 324) 

The evidence before the Board reasonably supports upon 


its finding of the public nature of the cooperatives Dusiness ind that 
gaged indirectly in air carriage 





bsta 
substi 
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Although the cooperative was set up as a corporate entity, the Board now 
seems to ask this court especially to note that the cooperative (Bay Area) may 
be the alter ego of one of its principal officers. Then the petitioner apparently 
would have the court pay no attention to the corporate entity and handle the 
case as the alter ego of a few producers who decided to get together and combine 
their shipments for a season. The court, however, takes the cooperative company 
for what it is, a separate legal entity 

No exception having been made by the statute or by the Board under its 
authority to exclude entirely certain aspects of air shipments from its regula- 
tion, the Board wis within its power and did not abuse its discretion herein in 
requiring the coop crative, in effect, to submit itself to the special limited regula- 
tions it has set up for air freight forwarders. 

While the Board’s order of February 5, 1953, in saying “cease and desist 
from engaging indirectly in air transportation in violation of section 401 (a) of 
the [Civil Aeronautics] Act” is the equivalent of saying “stop violating the law”, 
yet the whole record (complaint, investigation, and opinion) indicates that the 
cooperative knows what the Board wants it to do; that is, submit itself to regula 
tion by the Board or cease its operation as now conducted. The order would ap- 
pear not to be subject to remand for uncertainty, or lack of “specificity,” as the 
parties call it. Brady Transfer & Storage Co. v. United States (335 U. S. 875, 
69 S. Ct. 239, 98 L. Ed. 418, affirming SO F. Supp. 110) 

It would not appear incumbent on the Board at this time to tell the petitioner 
how far it can go without breaking the law. 

The attention of the court has been called to the pendency of a proceeding be- 
fore the Civil Aeronautics Board, Hearing Docket No. 5947, entitled “Investiga- 
tion of Indirect Carriage of Property,’ and to H. R. 6310 pending before the 
S3d Congress. From one or both sources the cooperative hopes to find relief 
from the order herein brought up for review. It would have the court suspend 
consideration of the case until it is relieved one way or the other, legislatively or 
administratively. If such relief were assured next week or next month, the court 
might delay its decision, but there being no certainty as to the outcome else- 
where of either of petitioner’s efforts for exemption, it does not seem wise to 
grant petitioner’s motion to abate the review of the Board's order for which re 
view the coperative petitioned the court on April 8, 1953. Accordingly, the 
court has heretofore entered an order denying the motion of petitioner (Bay 
Area) to suspend or abate the review which it, itself, sought. 

The orders of the Board brought here for review are affirmed. 

(Endorsed :) Opinion. Filed June 9, 1954. 

Pau P. O’Brien, Clerk. 

Mr. Hate. The committee will stand adjourned until tomorrow 
morning at 10 o’clock when it will take up another subject 

(Whereupon, at 10:20 a. m., Thursday, July 1, 1954, the hearing 
was concluded. ) 
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